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The Hague Convention on the Civil Aspects of International Child
Abduction was concluded on October 25, 1980, to address the growing
issue of parental child abduction to other countries. Signing the
Convention in 2014, Japan was long criticized in the international
community for its failure to adopt the Convention, and it was feared that
even as a party, Japanese courts and authorities would not cooperate to
return abducted children. This Comment traces the history of Japan’s
adoption of the Hague Abduction Convention, its operating procedures,
relevant court decisions, and the emerging data of its outcomes, and
argues that Japan has been compliant both individually and within the
context of all Convention parties. Common criticisms of the Hague
Abduction Convention at large, such as by supporters of domestic
violence survivors, and suggestions to improve uniformity of application
globally are explored. Lastly, this Comment will emphasize the need for
reconsideration of what “success” of the Convention means, in light of
its object and purpose, and the reality of factors that drive parents to
abduct and the need to prioritize the wellbeing of abducted children.
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I. INTRODUCTION

The Hague Conference on Private International Law (HCCH) is an
intergovernmental organization which routinely meets to address global
issues—primarily through the negotiation and conclusion of various
treaties which promote uniformity and consistency in rules of law.' When
the Hague Conference met in October of 1980, international child
custody issues were reaching a fever pitch.” The rise of international
marriages and unions had also led to a rise in unsuccessful international
marriages, and, where children were involved, contentious debates
surrounding custody and how the child should be raised.” The states
parties to the Convention had all observed an increase in such issues
within their respective countries.* The purpose for the states acceding to
the Convention was two-fold: (a) to secure the prompt return of children
wrongfully removed or retained in any contracting state; and (b) to
ensure that any one contracting state’s custody and/or access rights

1. Abour HCCH, HCCH (Jan. 14, 2024), https://www.hcch.net/en/about.

2. See Brigitte M. Bodenheimer, The Hague Draft Convention on International Child
Abduction, 14 FAM. L. Q. 99 (1980) (describing growing worldwide phenomenon of
international child abduction prior to 1980 and eatly attempts by states to resolve it).

3. See, eg, Adair Dyer, Report on International Child Abduction by One Parent (‘legal
kidnapping’),  Preliminary Document No. 1 of August 1978, 19-20,
https:/ /assets.hcch.net/docs/05998e0c-af56-4977-839a-¢7db3f0ea6a9.pdf (discussing
concerns over child access and upbringing as factors leading to abduction).

4. Bodenheimer, s#pra note 2, at 100.
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under the law of one contract state were respected in other contracting
states.” The Convention concluded on October 25, 1980, and came into
effect on December 1, 1983.° As of 2022, there are 103 parties to the
Convention,” and it has been regarded as “one of the most successful
private international law Conventions in history.”®

Because assistance under the Convention is only available if both
the requesting and receiving states ate signatories,’ the success of the
Hague Convention depends in large part on its adoption by many
contracting states."’ Parents whose children are abducted to a non-
contracting state face numerous difficulties, including limited options
while navigating the domestic law of the other state.'' A parent in this
situation may, for example, request diplomatic assistance or even re-
abduct their child."” These non-contracting nations form “black holes,”
allowing parents to abduct their children with little or no repercussions
or remedies."” Until recently, Japan was considered by the international
community to be one such black hole.”"*

In 2014, after years of mounting international pressure,” Japan
signed and ratified the Hague Convention. This was preceded by years
of preliminary meetings addressing concerns regarding the adoption of

5. The Hague Convention on the Civil Aspects of International Child Abduction
art.1, Oct. 25, 1980, 1343 UN.T.S. 97 [hereinafter Hague Convention].

6. 1d.

7. Status Tabley HCCH,
https://www.hcch.net/en/instruments/conventions/status-table/?cid=24 (last
visited Nov. 9, 2024).

8. PAUL R. BEAUMONT & JONATHAN HARRIS, PREFACE TO RHONA SCHUZ, THE
HAGUE CHILD ABDUCTION CONVENTION: A CRITICAL ANALYSIS (Stud. in Priv. Int’l
L. ed., 2013).

9. Ericka A. Schnitzet-Reese, International Child Abduction to non-Hague Convention
Countries: The Need for an International Family Court, 2 NW. J. INT’L. HUM. RTS. 1 (2004).

10. Peggy D. Dallmann, The Hagne Convention on Parental Child Abduction: An Analysis
of Emerging Trends in Enforcement By U.S. Courts, 5 IND. INT’L. & COMP. L. REV. 171, 180
(1994).

11. Tom Harper, The Limitations of the Hague Convention and Alternative Remedies for a
Parent Including Re-Abduction, 9 EMORY INT’L. L. REV. 257, 26468 (1995).

12. Smita Aiyar, International Child Abductions Involving Non-Hague Convention States:
The Need for a Uniform Approach, 21 EMORY INT’L L. REV. 277, 294 (2007).

13. See Harper, supra note 11, at 264; Schnitzer-Reese, supra note 9, at 6 (“This
situation simultaneously provides a safe haven for the abducting patrent, and a legal
black hole for the child and the left-behind parent”).

14. Vanessa, C. Cordeiro, The ‘Black Hole’ of Child Abduction: Japan’s Child Custody
Laws, HUMANIUM (July 4, 2023), https://www.humanium.org/en/the-black-hole-
of-child-abduction-japans-child-custody-laws/.

15. See, e.g., The Hague Convention and Japan: Some Issues, FOCUS (HURIGHTS
OSAKA), Dec. 2011, at 11; see also MariaJos Delgado & Loti K. Shemtob, Japan and
International ~ Child ~ Abduction, 1AW JOURNAL NEWSLETTERS (Feb. 2012),
https:/ /www.lawjournalnewsletters.com/2012/01/31/japan-and-international-child-
abduction/?stsltid=AfmBOorBogFCIQV_vpd5g_X]JqJYqfZ6scK6_BE2zLEVboro6
23IetCph.
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the convention and drafting of the implementing legislation.'® Since
Japan’s accession, it has received numerous yearly applications from
parents and guardians for assistance, and hundreds of children have been
returned to their country of habitual residence."” Despite this, Japan has
continued to face criticisms over its implementation and enforcement of
the Convention, including accusations that it has failed to fully meet its
international obligations.”” There are also calls for Japan to reform its
domestic family law to complement the Convention.” Critics argue
Japan’s domestic family law is in conflict with the principles of the
Convention,” and that judges deciding Hague cases may be unduly
influenced by it.*!

These criticisms of Japan’s implementation of the Convention fail to
grasp the diverse ways that a multilateral treaty can effectively resolve
international issues. Much of the discourse has revolved around whether
Japan will order the return of abducted children, and the number
returned.” However, this is only one success metric. In The Hague
Abduction Convention: A Critical Analysis, Professor Rhona Schuz states
that “success cannot be measured solely on the basis of the extent to
which the Abduction Convention is used, nor even by the percentage of
cases in which the return of the abducted child is ordered.”” In setting
her parameters for analysis of the implementation of the Convention,
Schuz adopts a two-stage approach that focuses both on the text and
objectives of the Convention as well as consistency with general legal
doctrines.”

This comment will cover Japan’s journey to adopt the Hague
Convention, its approach to implementation, and common criticisms

16. Tatsushi Nishioka & Takako Tsujisaka, Japan’s Conclusion of the Hagne Convention
on the Civil Aspect of International Child Abduction, 57 JAPANESE Y.B. INT’L L. 7 (2014).

17. Hague Convention Div., Ministry of Foreign Affs. of Japan, Stamus of
Implementation of the Hagune Convention (Aug. 1, 2024),
https://www.mofa.go.jp/files/100012160.pdf.

18. Tarja Cajudo, Japan’s Failure to Protect Japanese-American Children from International
Parental Kidnapping in 1V iolation of the Hague Convention on Child Abduction, 33 AM. U. INT’L.
L. REV. 477, 493-504 (2017).

19. Yoko Konno, A Haven for International Child Abduction: Will the Hagne Convention
Shape Japanese Family Law?, 46 CAL. W. INT’L L. J., 39, 62-63 (2015).

20. See Megan J. Reynolds, It Can be Done: On Japan Becoming a Successful Signatory to
the Hagne Convention on the Civil Aspects of International Child Abduction, 44 GEO. WASH.
INT’L L. REV. 367, 378-84, 397—401, for a discussion of aspects of Japanese family law
often thought to be in conflict with the Convention.

21. Chandra Zdenek, The United States Versus Japan as a Lesson Commending
International Mediation, 16 SAN DIEGO INT’L L.J. 209, 215 (2014).

22. Jennifer Costa, If Japan Signs the Hague Convention on the Civil Aspects of International
Child Abduction: Real Change or Political Manenvering?, 12 OR. REV. INT’L L. 369, 385-388
(2010).

23. RHONA SCHUZ, THE HAGUE ABDUCTION CONVENTION: A CRITICAL
ANALYSIS 1 (Paul Beaumont & Jonathan Harris eds., 2013).

24. Id. at 93.
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that have emerged during its implementation process. Part II provides
background of Japan pre- and post-adoption of the Convention. Part I11
outlines the international community’s main criticisms of Japan’s
implementation of the Convention. Part IV seeks to identify the reasons
for discrepancies in the Convention’s application worldwide, and the
uniquely beneficial aspects of Japan’s particular implementation
approach. Part V represents the author’s attempt at teasing out a new
definition of “success” in the context of the Hague Convention informed
by its 40 years of efforts. Part VI discusses ways to “fix”” the Convention,
with an emphasis on promoting uniformity amongst the party states.
Lastly, Part VII argues that Japan has adequately met its obligations
under the Hague Abduction Convention—both generally, due to results
matching the global party statistics, and in light of the objectives of the
Convention, which necessarily requires analysis beyond the scope of
returns alone—and provides suggestions for addressing major
overarching concerns with the Convention that all states (both party and
non-party) have in common.

I1. JAPAN AND THE HAGUE CONVENTION

This section will provide background by exploring Japan’s journey
in adopting the Hague Convention. Part A explores Japan’s path to
ratification, starting with its initial reluctance and increased scrutiny from
several incidents of left behind parents, usually Western fathers, who
faced difficulties regaining access to their children who were taken to
Japan. Amidst growing criticism and international pressure, Japan
acceded, and the Convention entered into force in 2014. Part B discusses
Japan’s drafting of legislation to implement the Convention, and the local
process for parents seeking assistance through the Convention. Part C
will explore the results of Japan’s implementation thus far, primarily
through the Ministry of Foreign Affairs’ publicly shared data.

A. Japan Before Adoption of the Convention

Japan was known as a “black hole” for child abduction.” For thirty-
four years, Japan was hesitant to adopt the Convention.” However, as
international marriage among Japanese nationals continued to climb, so
did international marriage breakdowns and international abductions by
Japanese parents.”” Then came several high-profile incidents of
abduction in the news media.”® In 2009, the media reported the story of

25. Vanessa, C. Cordeiro, The Black Hole’ of Child Abduction: Japan’s Child Custody
Laws, HUMANIUM (Jul. 4, 2023), https:/ /www.humanium.org/en/the-black-hole-of-
child-abduction-japans-child-custody-laws.

26. Konno, supra note 19, at 41.

27. 1d.

28. Paul Hanley, Black Hole in the Rising Sun: Japan and the Hague Convention on Child
Abducetion, 2 DEPAUL INT’'L HUM. RTS. L. J., no. 1, 2016, at 1, 1-2.
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Christopher Savoie, who tried unsuccessfully to “re-abduct’” his children
after his ex-wife, Noriko, took them to Japan in defiance of a Tennessee
court order.” Unsuccessful in his attempt, Christopher was held in a
Japanese jail for several weeks.” Stories like this became increasingly
common, and organizations began to form of aggrieved parents
advocating for access to their children who had been taken away to
Japan.”' As these stories and advocacy group efforts increased in
frequency, other nations began to pressure Japan to adopt the Hague
Convention.”” The United States House of Representatives and the
French Senate each passed resolutions calling for Japan to adopt the
Hague Convention.” Ambassadors from several nations, including the
United States, Canada, Britain, and France met with the]apanese Foreign
Minister to encourage]apan to adopt the Convention.”

It was amidst this pressure that Japan began the process of accession.
Prior to signing the Hague Convention, the Japanese government held
preliminary discussions surrounding concerns about adopting the
treaty.” Ensuring protection for patents fleeing from domestic violence
was at the forefront of their concerns.” These included the desire for
protection of personal information regarding the taking parent’s
whereabouts, as it was known that people flecing domestic violence often
hide their whereabouts.” Even once it became clear that Japan may
finally adopt the Convention, there was still a significant amount of
skepticism regarding whether Japan would really apply the Convention
in good faith and return abducted children.”

Japan then faced the task of drafting legislation to implement the
Convention. While some countries entered the Convention into force
simply by accession, others went about the process by drafting legally

29. Edecio Martinez, “Hello, My Love, I'nz Out”: Japan Frees Christopher Savoie, Father
Arrested  for Re-Abducting His Kids, CBS NEws (Oct. 15, 2009, 10:05 AM),
https:/ /www.cbsnews.com/news/hello-my-love-im-out-japan-frees-christophet-
savoie-father-arrested-for-re-abducting-his-kids.

30. Id.
31. Kizuna Child-Parent Reunion https://www.kizuna-cpt.otg/; see also Japan
Children’s Rights Network,

https://ctnjapan.net/The_Japan_Childrens_Rights_Network/Welcome html

32. Robin S. Lee, Bringing Our Kids Home: International Parental Child Abduction &
Japan’s Refusal to Return Our Children, 17 CARDOZO J. L. & GENDER 109, 110-111, 119—
122,134 (2010).

33. Masayuki Tanamura, International Child Abduction Cases and the Act for The
Implementation of the Hague Convention: Impact on Domestic Cases and Family Law, 57
JAPANESE Y.B. INT’L L. 24, 24-25 (2014); H.R. Res. 1326, 111th Cong. (2010).

34. Lee, supra note 32, at 136.

35. Nishioka & Tsujisaka, s#pra note 16, at 8.

36. Id at 13.

37. Id at 14.

38. See, eg, Costa, supra note 22 (discussing possible motivations of Japan’s
accession),
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binding texts to incorporate the Convention within their own legal
systems.”” Japan joined countries like Finland in doing such an
approach.”” Adapting a treaty within a nation’s legal system may result in
some differences between the implementing legislation and the treaty’s
original text." The Japanese government promulgated Act No. 48,
legislation to implement the Convention, on June 19, 2013.* Japan’s
government approved the implementing legislation in January 2014 and
the treaty went into effect at the start of the fiscal year on April 1, 2014.7

B. Japan’s Implementation of the Convention

Act No. 48, known as the Implementation Act, was effectively a
“rewriting” of the Convention, rather than simply incorporating the
Convention and leaving it unchanged.* Although mostly mirroring the
Hague Convention text, the Implementation Act also provides a list of
factors for courts to consider when evaluating grave risk claims.®
Procedures for the enforcement of return orders were also detailed in
Articles 134—143.%

The original Convention text provides for six exceptions under
which a court may refuse to order the return of a child:*’ (1) non-exercise
of custody rights, (2) consent or acquiescence one year past removal, (3)
where the child is settled in their new environment, (4) the child’s
objections, and (5) a grave risk of harm.* The sixth and final exception,

39. SCHUZ, supra note 23, at 14-15.

40. See Matti Savolainen, The Hague Convention on Child Abduction of 1980 and Its
Implementation in Finland, 66 NORDIC J. INT’L L. 101 (1997) (Finland opting to use
internal implementation statute rather than simple incorporation).

41. Rhona Schuz, Disparity and the Quest for Uniformity in Implementing the Hagne
Abduction Convention, |. COMPAR. L. 3, 29 (2014).

42. Overview of the Hague Convention and Related Japanese 1.egal Systems, MINISTRY OF
FOREIGN AFFS, OF JAPAN (Aug. 29, 2024),
https://www.mofa.go.jp/fp/ht_ha/page22e_000250.html; Kokusaiteki na Ko no
Minjijo no Sokumen ni Kansuru Joyaku no Jisshi ni Kansuru Horitsu [Act for
Implementation of the Convention on the Civil Aspects of International Child
Abduction], Act No. 48, #ranslated in JAPANESE LAW TRANSLATION (June 29, 2013),
https:/ /www.japaneselawtranslation.go.jp/en/laws/view/4008 [hereinafter
Implementation Act]

43. MINISTRY OF FOREIGN AFFS. OF JAPAN, s#pra note 17.

44. Nigel V. Lowe, Return Orders Under the 1980 Hague Convention on the Civil Aspects
of International Child Abduction: The Issues Facing Japanese Conrts, 57 JAPANESE Y.B. INT’L
L. 77,79 (2014).

45. Implementation Act, supra note 42, art. 28; Barbara Stark, Foreign Fathers,
Japanese Mothers, and the Hagne Abduction Convention: Spirited Away, 41 N.C. J. INT’L. L. 761,
786-787 (2016); Sawako Yamaguchi & Taryn Lindhorst, Domestic Violence and the
Implementation of the Hagne Convention on the Civil Aspects of International Child Abdnction:
Japan and U.S. Poliey, 17 ]. INT’L WOMEN’S STUD. 16, 24 (2016).

46. Implementation Act, supra note 42, arts. 134—43.

47. Hague Abduction Convention, s#pra note 5, at Arts. 12,13, 20.

48. Hague Convention, supra note 5, arts. 12,13, 20.
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found under Article 20, provides courts with the discretion to refuse a
return if doing so would not be permitted by “the fundamental principles
of the requested State relating to the protection of human rights and
fundamental freedoms.”” This ground for refusal is considered residual
and is relatively underutilized.”” Notably, some contracting states have
omitted it from their implementing legislation.” Japan identified the
Ministry of Foreign Affairs as the Central Authority (JCA) for aiding
parents through processing of Hague convention applications for
assistance.”” The JCA began accepting applications for assistance in fiscal
year 2014.”

1. Procedures

Once a parent has discovered that their child has been wrongfully
removed from their country of habitual residence or retained abroad,
they may file an application for assistance to the JCA.”* The JCA reviews
applications to ensure they meet the requirements for assistance and then
accepts or denies them.” The JCA attempts to determine the
whereabouts of the child and the taking parent.”® The JCA then facilitates
communication between the left behind parent and the taking parent,
providing up to four alternative dispute resolution (ADR) sessions to the
parties at no cost without judicial involvement.”” If ADR is declined by
the parties or these sessions fail to reach a resolution, the parties ma
begin proceedings within either the Tokyo or Osaka Family Court.”
Either court will issue a decision (granting or refusing request of return)
within a target of six weeks.”

If an order to return the child is not followed by the taking parent,
the left behind parent may request compulsory execution.”’ This usually

49. Id. art. 20.

50. See PAUL R. BEAUMONT & PETER E. MCELEAVY, THE HAGUE CONVENTION
ON INTERNATIONAL CHILD ABDUCTION 172-76 (1999) for discussion on the Article
20 exception, its redundancy with Article 13, and infrequency of use.

51. Id at173.

52. Implementation Act, supra note 42, at Art. 3.

53. The fiscal year in Japan runs from April 15t of the current year to March 315t of
the following year.

54. Implementation Act, supra note 42, at Art. 4.

55. Id. at art. 6-7.

56. Id. art. 5.

57. Id. art. 9; Shuji Zushi, Japan’s 5-Year Experience in Implementing the 1980 Hague
Abduction Convention, 2 INT’L FAM. L. J. 80, 82 (2019).

58. To Those who are Interested in Mediation: Assistance Provided by Central Authority under
the Hague Convention, MINISTRY OF FOREIGN AFFS. OF JAPAN (May 7, 2024),
https://www.mofa.go.jp/fp/ht_ha/page22e_000344.html..

59. Brief Summary of Implementation Procedures of the 1980 Hague Convention in Japan,
MINISTRY OF FOREIGN AFFs. OF JAPAN, 9§ 7 (Feb. 20, 2023),
https:/ /www.mofa.go.jp/files/000034153.pdf.

60. Implementation Act, supra note 42, art. 134-36.
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begins with indirect compulsory execution, whereby the court places a
civil fine upon the taking parent for failure to comply with the order.”' If
indirect compulsory execution is unsuccessful—or as an alternative to
indirect compulsory execution—the left behind parent may request
execution by substitute.”” During execution by substitute, execution
officers will arrive at the location of the taking parent and the child and
attempt to return the child.”

The purpose of this discussion of the Implementation Act is to set
the foundation for analysis of Japan’s implementation of the Hague
Abduction Convention. The Act sets forth the terms of the Convention
as adopted by Japan, and it is one of the primary sources upon which
courts evaluating Hague cases will cite to make their decisions. One
means to evaluate the effectiveness of the Implementation Act is by
looking at the published results of Hague cases, provided by Japan’s
Ministry of Foreign Affairs.

2. Results

To date, Japan has received 333 applications under the Hague
Convention concerning children located in Japan, with 195 being
applications for return and 138 for access to the child.” The JCA has
accepted 172 and 120 of these applications for return and access
respectively.” Of the 172 accepted applications for assistance in return
of the child, 124 concluded with the child’s return being settled and
tulfilled or with a decision not to return the child—thirty-six applications
were withdrawn, and twelve are ongoing.”® Regarding the 124 concluded
cases, seventy-three were concluded in favor of returning the child.”’ In
those concluded in favor of returning the child, twenty were achieved
through talks such as alternative dispute resolution, and the remaining
fifty-three through court proceedings.”

C. Known Case Outcomes

Although Japanese family court proceedings are mostly kept private,
some initial trends in the final orders have been shared by Yoshihito
Yoda, a Tokyo District Court Judge. ” By the end of the third fiscal year

61. MINISTRY OF FOREIGN AFFS. OF JAPAN, s#pra note 59, at 8.

62. Id. art. 137; MINISTRY OF FOREIGN AFFS. OF JAPAN, su#pra note 59, at § 8.

63. Implementation Act, supra note 42, arts. 137-38; see also Civil Execution Act,
Article 171, paragraph (1).

64. Status of Implementation of the Hagne Convention, HAGUE CONVENTION DIV,
MINISTRY ~ OF  FOREIGN  AFFS.  OF  JAPAN  (Aug. 1,  2024),
https:/ /www.mofa.go.jp/files/100012160.pdf.

65. Id.

66. Id. at 4. Achievements to date, (1) Cases granted assistance in a child’s return.

67. 1d.

68. Id.

69. Yoshihito Yoda, Trends in Final Orders in Cases of Petitions for the Return of Children
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of implementing the Convention, there had been thirteen cases of final
orders that resulted in non-return of the child in the courts of first and
second instance.” In nine of these cases, exceptions from Article 28 of
the implementing act were cited as the grounds for non-return.”' The
majority of these cases cited Article 28-1(iii) (consent or acquiescence to
removal) and 28-1(v) (child’s objection to being returned) as grounds for
non-return.”” In cases where the court refused to order the return of the
child due to the left behind parent’s consent or acquiescence, a close
analysis of the parents interactions regarding the child’s presence in Japan
prior to the petition was performed. In particular, evidence suggesting
the left behind parent cooperated in allowing the child to stay in Japan,
such as by sending personal belongings to the child in Japan or assisting
in enrollment in a Japanese school, would strongly support a finding of
consent.” In cases where the court refused to order the return of the
child due to its objections, care was taken to determine whether the child
was of sufficient development and maturity to form an opinion on their
return—notably, the children involved were all over six years of age.”™

Absent from Judge Yoda’s analysis of trends in final orders were
cases in which the return of the child was not granted due to grave risk
of harm. Seeing as concerns regarding domestic violence (DV) were
frequently cited to as reasons for Japan’s delay in adopting the
Convention, data and rationale concerning its use as grounds for refusal
to return a child by the courts is of great interest. Article 28(1)(iv) of
Japan’s Implementing Act corresponds to Article 13(b) of the
Convention, providing an exception for “grave risk of harm.”” Article
28(1)(iv) states “the court shall not order the return of the child when it
finds . . . there exists a grave risk that their return to the state of habitual
residence would expose the child to physical or psychological harm or
otherwise place the child in an intolerable situation.””

There were predictions that due to Japan’s pre-signing concerns of
DV that Article 28(1)(iv), either as drafted or as interpreted by Japanese
courts, would allow a low bar to establishing a grave risk, leading to
increased refusals of return and undermining the goals of the
Convention.”” Interestingly, Judge Yoda noted there was evidence that

Based on the Act for the Implementation of the Convention on the Civil Aspects of International Child
Abduction, Family Court Journal Jan. 2018,
https:/ /www.mofa.go.jp/files/ 000546967 .pdf (provisional translation).

70. Id. at 15.

71. 1d.

72. 1d.

73. 1d at7.

74. Id. at 12.

75. Implementation Act, supra note 42, at art. 28(1)(iv); Hague Convention, supra
note 5, atart. 13(b).

76. Implementing Act, supra note 42, at art. 28(1)(iv).

77. Zdenek, supra note 21, at 230-32.
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courts require a high bar to establish a risk of domestic violence by the
left behind parent,” and that this high bar was not met in any case
decided by courts in the first three years of implementation.” It should
also be noted that the text of the Convention itself provides that the
burden of proof is on the challenger to establish the Article 13(1)(b)
exception (in this case, domestic violence).*

The Hague Conference of Private International Law (HCCH)
maintains the International Child Abduction Database (INCADAT),
which provides case law, including summaries and translations of
decisions.®’ The database contains six cases where Japanese courts
decided whether to return a child where the issue of a grave risk
exception due to domestic violence was evaluated. Four of the cases are
in favor of returning the child to the state of habitual residence and the
other two were refusals.

1. Orders Granting Return

In one 2015 case, Appellant (“Parent A”) was ordered to return his
four children to the United States despite claims of grave risk of harm in
the form of Parent B’s inability to earn a living without the proper visa,
possible violence from their eldest sibling, and psychological harm
caused by separation from Parent A.** The Court found that there was
no evidence the violence from the eldest sibling was continuous and did
not rise beyond mere sibling “quarrels.” The Court also found the chance
that Parent B could obtain a visa was not zero and evidence of a
psychological risk to the children if returned was insufficient.”’

Two 2017 cases decided by the Osaka High Court also upheld the
return of a child. In No. 525, the mother contended that there was a
grave risk of harm as a defense to ordering the return of the child.* The
mother claimed three incidents where the father held her at gunpoint,
threw a heavy item at her, and tried to hit her with his car.*” The Court
found there was “no objective evidence” for any of the claims and

78. See Yoda, supra note 69, at 9-10 (detailing reluctance of courts to find grave
risk of domestic violence based on statements of taking parent, instances of shouting
or simple corporal punishment, child’s written statements, or recorded media of the
child’s opinion).

79. Id. at 9-11.

80. Hague Convention, s#pra note 5, at art. 13(b).

81. Hague Conf. on Priv. Intl1 L, Abour INCADAT, INCADAT,
https:/ /www.incadat.com/en/about-incadat (last visited Dec. 14, 2024).

82. Yuko Nishitani, 2075 (Ra) No. 491 Appeal Case Against an Order of the Return of
Children, INCADAT (Mar. 31, 2015), https://www.incadat.com/en/case/1437.

83. Id.

84. 2017 (Ra) No. 525 Appeal Case Against an Order to Return the Child, Osaka
High Coutt, https://www.incadat.com/en/case/1430.

85. Id.
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dismissed the appeal.® The other case, No. 742, involved a mother who
abducted her child from Singapore to Japan.”” The mother claimed that
a grave risk of harm precluded their return to Japan because the father
had been physically abusive towards her, and her daughter had fully
adjusted to life in Japan. The court Court disagreed, finding that the
protection order the mother obtained in Singapore was sufficient to
preventing the father from harming her.

In a 2018 case, a Russian father sought the return of his child, taken
by the mother, who was the primary caregiver, to Japan.*® The judges
rejected the mother’s assertions that separation from the child and poor
conditions would expose the child to grave risk and found no “objective
evidence” of domestic violence on the part of the father.”

In a 2019 case, the Tokyo High Court upheld an order to return a
child after the father alleged that a grave risk of harm existed because
neither parent had residential status in the United States.”’ The Court
opined that despite the uncertainty of obtaining a visa and running a
business in the United States, the mother and child could still enter the
United States for ninety days and had previously stayed with the mothet’s
brother.”

These cases would seem to suggest that there is indeed a high bar
for a parent secking to establish a grave risk defense to returning the
abducted child. In particular, the mere possibility of physical or
psychological harm will not sustain a grave risk claim—evidence of actual
incidents of abuse is the most persuasive. The courts also considered
whether any remedy, such as protection orders, were available within the
state of habitual residence to temper any risk of harm posed by returning
the child.”” This consideration of remedies in the home state is consistent
with the language other states parties to the Convention provide in their
implementing legislation narrowing the application of 13(b) for
mitigating circumstances that may address claims of harm.” This is also

86. Id.

87. Nishitani, 2077 (Ra) No. 742 Appeal Case Against an Order of the Return of a Child,
INCADAT (Sept. 15, 2017), https://www.incadat.com/en/case/1390.

88. Yuko Nishitani, 2078 (Ra) No. 2204 Appeal Case Against an Order to Return the
Child, INCADAT (Feb. 28, 2019), https:/ /www.incadat.com/en/case/1551.

89. Id.

90. Yuko Nishitani, 2079 (Ra) No. 636 Appeal Case Against an Order to Return the
Child, INCADAT (June 12, 2020), https://www.incadat.com/en/case/1527.

91. Id

92. See Nishitani, supra note 86 (considering measures through social services like
the Department of Human Services to mitigate risk of violence); see also Nishitani, supra
note 92 (finding the protection from abuse order issued in the state of habitual residence
effective in reducing grave risk of harm).

93. Seg, eg., Council of Eur. Union, Council Regulation (EU) 2019/ 111 (Brussels 11b
Regulation), EUR-LEX 9 45 (June 25, 2019) https://eut-
lex.europa.cu/eli/reg/2019/1111/0j (stating court cannot refuse return under Article
13b if measures are in place to ensure the child’s safety upon return).
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consistent with the HCCH’s Good Practice Guide concerning Article
13(1)(b) defenses.”

2. Orders Refusing Return

In 2015 the Tokyo High Court reversed an order to return a child to
Turkey.” The mother claimed to have fled to Japan with the child to
escape physical and sexual abuse of her and the child respectively. The
Court reasoned that reports on domestic violence in Turkey’s patriarchal
society did not support the idea that protective measures in the home
state would be adequate and dismissed the petition.

In a 2016 case, the Osaka High Court refused to order the return of
a child to France.” It is notable that in this case, while the Court
ultimately refused to order the child’s return, the mother’s claims of
domestic violence were rejected but the decision relied on other grounds
discussed in Part IILB.1. In rejecting the grave risk claim, the Court
found no risk of violence toward the child as all claims of violence were
directed at the mother.”” They also found no risk of psychological harm
due to the lack of evidence that the father used violence while in the
child’s presence. The Court further reasoned that even if the mother was
arrested in France because of having abducted the child, the father was
still capable of working and cating for him.”

These two refusals, in which one claim of grave risk due to domestic
violence was upheld and the other was not, further suggest a high bar to
establishing domestic violence as a defense to returning a child. Notably,
in the first case, the prominence of reports questioning the ability of the
requesting country’s safeguards to mitigate the risk of harm played a
strong role in the refusal to return. In the latter case, it was found as
determinative that the violence of the left behind parent was never
directed at the child. Despite Article 28(2)(ii) listing violence against the
taking parent “in such a manner as to cause psychological trauma to the
child” as a valid consideration,” this judgment suggests that it is of lower
weight than physical harm to the child—further exemplifing a conclusion
that not all domestic violence will result in an instant bar to a child’s
return. This is also consistent with the Good Practice Guide, although

94, HCCH, GUIDE TO GOOD PRACTICE UNDER THE 1980 CONVENTION: PART
VI: ARTICLE 13(1)(B) at 38 (2020) (stating that “courts should consider availability,
adequacy, and effectiveness of measures protecting child from grave risk. Where legal
protection and police and social services are available in the State of habitual residence
to assist victims of domestic violence, courts have ordered the return of child”).

95. 2015 (Ra) No. 714 Appeal Case Against an Order to Return the Child, Tokyo
High Coutt, https://www.incadat.com/en/case/1439.

96. 2016 (Ra) No. 622 Appeal Case Against Dismissal of Case Seeking Return of
a Child, Osaka High Coutt, https://www.incadat.com/en/case/1440.

97. Id.

98. Id.

99. Implementation Act, supra note 42, art. 28(2)(ii).
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there is currently some push for a revision of this portion of the guide.'”

There are conflicting opinions in the international community
regarding whether the Hague Convention adequately addresses the issue
of abductions caused by a taking parent’s need to escape domestic
violence."”" It has been suggested that the Convention be amended or
modified, but such processes are difficult and lengthy."”” Other options
include contracting states amending their domestic laws,'” but because
the success of a Convention like this is due in large part to its widespread
adoption and the ability of two different states to cooperate within their
respective legal systems, it is difficult to imagine that such a piecemeal
approach would alleviate concerns. Another option is to refocus on the
“object and purpose” of the Convention.'” Due to the difficulties of
amending a multilateral treaty, as well as the uncertain timeframe and lack
of consistency posed by relying on amending the individual domestic
laws of each state, it would be most productive to have conference-wide
emphasis on the object and purpose of the Convention. Such an
approach would support a global jurisprudence and lead to more
consistent application of the Convention among jurisdictions.'”

3. Child’s Objections to Return

Another highly contentious ground for refusal is the child’s own
objections to return."”” Globally, the child’s objections were relied upon

100. See HCCH, supra note 99, at 38 (“Evidence of the existence of a situation of
domestic violence, in and of itself, is therefore not sufficient to establish the existence
of a grave risk to the child.”). Buz see Rhona Schuz & Merle Weiner, A Mistake Waiting
to Happen: The Failure to Correct the Guide to Good Practice on Article 13(1)(b), (2023) (calling
for amendment to paragraph 58 of practice guide to prevent assumption that violence
not directed at child is determinative of grave risk).

101. Hague Conf. on Priv. Int'l L. [HCCH], Domestic and Family Violence and the
Article 13 “Grave Risk” Exception in the Operation of the Hagne Convention of 25 October 1980
on the Civil Aspects of International Child Abduction: A Reflection Paper, at 3—4, Prel. Doc. No
9 (May 2011).

102. Stark, supra note 46, at 783.

103. 1d. at 782.

104. Metle Weiner, Navigating the Need for Purposive Analysis of the Hagne Convention on
the Civil Aspects of International Child Abduction, 33 COLUM. HUM. RTS. L. REV. 275, 294—
96 (2002).

105. See Linda Silberman, Interpreting the Hague Abduction Convention: In Search of a
Global Jurisprudence, INST. FOR INT’L L. & JUST., May 2005, at 30 (discussing feasibility of
uniform interpretation through focus on purpose of Convention, reference to foreign
case law, and Hague Conference oversight).

106. See Rania Nanos, The Views of a Child: Emerging Interpretation and Significance of
the Child’s Obyection Defense Under the Hague Child Abduction Convention, 22 BROOKLYN ]J.
INT’L L. 437 (1996).
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for refusing the application in 15% of cases in 2015,"”” and 9% in 2021.""
Article 28(1)(v) of Japan’s Implementation Act corresponds to Article
13(2) of the Convention'” and provides a ground for refusal where “the
child objects to being returned, in a case where it is appropriate to take
account of the child’s views in light of their age and degree of
maturity.”'"’ Article 28(1) also provides that even where a child objects
to return, a court still has discretion to order the child’s return if it “serves
the interests of the child... after taking into account all the
circumstances[.]”'"" INCADAT provides summaties for three cases
where a child’s refusal to return to the state of habitual residence was
analyzed as a defense to returning the child.

Returning to the above mentioned 2016 Osaka High Court case,
where the grave risk via domestic violence claim was rejected, the Court
found grounds to refuse return based on the child’s objections.'"? The
child, who was almost twelve years old at the time, was determined to be
mature enough to understand the situation and express his views
regarding where to reside:he articulated his improved social life at school
in Japan as well as tension with his father for his desire to remain in
Japan.'” Furthermore, the child did not wish to return to France even in
the care of his mother. This was determined by the Court to be the child’s

sincere and uninfluenced opinion, and the court dismissed the father’s
114

appeal.

This does not mean that a child’s objections are always
determinative. In the 2015 Tokyo High Court case above, the children’s
objections to returning were also analyzed.'”” The eldest abducted child
voiced his desire to stay in Japan to avoid fighting with his other sibling
back in the United States. Despite the taking parent’s claim that this
evinced an objection to return, the Court found it to be limited to the
circumstance of sibling quarrels and not whether return itself to the
United States was warranted. The Court reasoned that, considering the
spirit of the Convention, the “child’s views” as mentioned in the
Implementing Act refer not to “specific, individual conditions,” but to

107. Nigel Lowe & Victoria Stephens, A STATISTICAL ANALYSIS OF APPLICATIONS
MADE IN 2015 UNDER THE HAGUE CONVENTION OF 25 OCTOBER 1980 ON THE CIVIL
ASPECTS OF INTERNATIONAL CHILD ABDUCTION — GLOBAL REPORT, at 3 (Hague
Conference on Private Int’l Law, 2018).

108. Nigel Lowe & Victoria Stephens, GLOBAL REPORT — STATISTICAL STUDY
OF APPLICATIONS MADE IN 2021 UNDER THE 1980 CHILD ABDUCTION CONVENTION,
at 33 (Hague Conference on Private Int’l Law, 2023).

109. Hague Convention, s#pra note 5, art. 13(2).

110. Implementing Act, supra note 44, art.28(1)(v).

111. Id. art. 28(1).

112. 2016 (Ra) No. 622, supra note 96.

113. Id.

114. Id.

115. 2015 (Ra) No. 491, supra note 82, at I11.2(1) B.
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whether the child refuses to return to the state of habitual residence.!'

The consideration of the child’s views in the Hague abduction cases
remains controversial. Such a practice may be considered in line with
emerging principles of giving children more agency in matters relating to
their care and promoting their best interests, as exemplified in treaties
such as the United Nations Convention on the Rights of the Child.""”
However, the application of the will of the child has also been criticized
as “misplaced reliance,”"'® that takes the difficult matter of custody and
places it in the hands of a child who may be too young to understand the
gravity of the situation or may have been poisoned against the left behind
parent.'” Coutts in State Parties have differed over whether and to what
degree to incorporate a child’s thoughts regarding being returned into
their Hague case analyses.'”” Under the regional local instrument of the
European Union, for example, the views of a child of sufficient age and
maturity must be inquired into in every case.'”!

4. Conclusions

Of all the available grounds for refusal of return that courts may
utilize, the grave risk of harm (Article 13), child not being considered
habitually resident in the requesting state (Article 12), and the child’s
objections are the most frequently relied upon.'” A common concern
with Japan’s implementation of the Convention is its interpretation and
potential overbroad application of these grounds for refusal, particularly
the grave risk exception.'” Despite concerns over liberal application of
the grave risk exception, the above cases have begun to flesh out what
appears to be its restrictive use in Japan. Globally, Japan does not deviate
significantly from the average return rate—45% globally'** versus 48%
in Japan in 2015."” Additionally, there exists substantial criticism in the
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117. U.N. Convention on the Rights of the Child, art. 12, Nov. 20, 1989, 1577
UN.TS. 3.

118. Stark, supra note 46, at 774.

119. Anastacia M. Greene, Seen and not Heard?: Children’s Objections Under the Hague
Convention on International Child Abduction, 13 U. MIAMI INT’L. & COMP. L. REV. 105, 118
(2005).
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121. Jenny Gesley, European Union: New Rules on Cross-Border Parental-Responsibility
Disputes and Child Abduction Take Effect, 1IBRARY OF CONGRESS (Aug. 8, 2022),
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123. Konno, supra note 19, at 61.

124. Nigel V. Lowe & Victoria Stephens, Global Trends in the Operation of the 1980
Hague Abduction Convention: The 2015 Statistics, 52 FAMILY L. Q. 349, 366 (2018).

125. Id. See also Status of Implementation of the Hague Convention, supra note 17
(calculating percentage of voluntary or court-ordered returns against number of
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international legal community that such restrictive use of the Article 13
exception has endangered mothers and children fleeing domestic
violence,'* and that judges should not feel constrained to deny grave risk
claims where domestic violence has been implicated."”’

ITI. CRITICISMS

This Part will discuss the primary criticisms surrounding Japan’s
adoption and implementation of the Hague Abduction Convention.
These criticisms center around excessive cultural influence,'*® overbroad
response to domestic violence,”™ and lack of enforcement."”’ Although
improper cultural influence and lack of enforcement were typical
concerns, since domestic violence had been cited as a reason for delayed
adoption, focus on that issue was high and it was feared that the Article
13 exception would swallow the rule in Japan. While these criticisms
reflect the valid concerns of adopting a treaty in regions with significantly
different cultural norms, they were also not exclusive to Japan and
revealed the anxieties of the international community regarding the
Convention’s effectiveness more generally.

A. Cultural Influence

Japan is one of a minority of nations that does not contemplate joint
custody for children.”” Usually, matters of custody are frequently settled
out of the courts, seen as a ptivate family matter."”” Typically, when a
couple divorces in Japan, it is understood that one parent, usually the
mother, will gain sole custody of the child and be responsible for
determining visitation, if any, of the non-custodial parent.” It is thought
that this lack of domestically recognized rights of both parents to
maintain relationship and access to the child contributes to the issue of
child abduction and the difficulties in enforcing return orders in the
country.” This is in part due to the fear that when interpreting the

accepted, unwithdrawn applications for assistance).

126. Williams, s#pra note 86.

127. Weiner, supra note 115, at 295-96.

128. Costa, supra note 22, at 374.
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133. Minpo [Civil Code] articles 818—19 (Japan).
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Convention and Implementation Act, notions of which parent ought to
have custody are ingrained in the culture and perpetuated by the
domestic law,"” will lead to overbroad apphcation of Article 13
exceptlons—thus fewer children are returned."Japan and other nations
have been the subject of calls from the international community and left-
behind parent organizations to adopt a joint custody system."”’ It is true
that cultural attitudes may influence a treaty’s interpretation by courts
worldwide.

B. Domestic Violence

As explored in Part II Section C above, successful use of the grave
risk defense by those claiming domestic violence has been low. Seeing as
this defense was frequently invoked to question Japan’s accession to the
Convention, the low use would seem to be a positive sign. However, the
view of domestic violence and Article 13 as mere barriers to the proper
return of abducted children is myopic at best. In reality, domestic
violence and its impact on Hague proceedings has formed a larger topic
of discussion beyond Japan, with many fecling as though the drafters
failed to truly grasp its potential to derail the otherwise summary nature
of the Convention.

1. The Larger Issue of Domestic Violence Within the
Convention

While speculation of Japan’s approach to domestic violence and its
effect on Convention implementation was widespread, this was hardly
the only discussion on domestic violence within the international
community. Scholars and other stakeholders expressed concern that the
treaty was not domg enough to protect parents and children escaping
domestic violence." It was believed that the summary return mechanism
within the Convention would hamper any good faith effort to ascertain
the risk of domestic violence."”

During the Convention’s drafting, it was believed that the primary

135. See Silberman, supra note 116, at 27-28 (discussing how countries may be
influenced by domestic systems and implementing legislation when interpreting the
Convention).

136. Zdenek, supra note 21, at 215-16.

137. Australia Asks Japan to Adopt Joint Custody System, JAPAN NEWS (Mar. 23, 2023),
https:/ /japannews.yomiuti.co.jp/society/general-news/20230323-99192; Marine
Strauss & Chang-Ran Kim, EU Lawmakers Urge Japan to End Parental Child ‘Abductions’,
REUTERS (Jul. 9, 2020), https://www.reuters.com/article/us-japan-children-eu-
patliament/eu-lawmakers-urge-japan-to-end-parental-child-abductions-
1dUSKBN24A1LU.

138. See, eg, Carolyn A. Kubitschek, Failure of the Hague Abduction Convention to
Address Domestic Violence and Its Consequences, 9 J. COMP. L 111, 125 (2014).

139. Metle H. Weiner, You Can and You Should: How Judges Can Apply the Hague
Abduction Convention to Protect Victims of Domestic Violence, 28 UCLA Women’s L.J. 223,
232 (2021).
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abductors were non-custodial fathers who were unhappy with a recent
custody determination.'”” This was later proven to be false as mothers
who are the primary caregivers for children are the largest population of
Hague Convention defendants.'! This misconception of who the typical
abductor looked like contributed to another assumption—that fathers as
abductors, used international child abduction as a form of domestic
abuse and as a means by which to punish and control the mothers of
their children.'* It is possible that these assumptions played a role in how
the drafters constructed Article 13(b),'"” which is the sole provision a
takinglgarent fleeing domestic violence may assert as a defense to a return
order.

Globally, courts have struggled with the severity of the abuse
necessary to refuse a return: the burden of proof, whether the child
themselves must be a target, and the weight to give forms of abuse that
are non-physical, such as psychological abuse.'* In various states, it was
thought that if there existed safeguards, such as undertakings or
protection orders, available to the taking parent in the country of the
child’s habitual residence, then a return was still the most suitable
outcome, even where a grave risk due to domestic violence had been
established."® Concerns arose over whether an inquity into safeguards
should be part of every Article 13(b) analysis,'*” and courts’ abilities to
oversee whether such safeguards are ultimately implemented and
effectively enforced.'*®

In 2009, the international community was shocked by the case of
Cassandra Hasanovic, a young mother who fled with her children to her
native Australia.'”” After her husband initiated a Hague petition, she was
ordered to return the children to the United Kingdom and, refusing to
send her children alone, she returned with them to the United Kingdom

140. Linda Silberman, The Hagne Child Abduction Convention Turns Twenty: Gender
Politics and Other Issues, 33 NYU J. INT’L L. & POL. 221, 224 (2000).
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143. Metle H. Weiner, International Child Abduction and the Escape from Domestic
Violence, 69 Fordham L. Rev. 593, 609 (2000).

144. 1d. at 662.

145. See Weiner, supra note 115, at 282-91 (exploring commonly cited reasons for
reluctance to refuse return under Article 13(b) exception).

146. Williams, s#pra note 140, at 63.

147. See, e.g., Golan v. Saada, Docket No. 20-1034 (U.S. 2022).

148. Williams, s#pra note 139, at 67; see also Weinet, supra note 87, at 679 (explaining
how judges’ lack of expertise in domestic violence and abusers’ willingness to violate
court orders to harm their partners hinders effectiveness of safeguards).

149. Paola Totaro, Following a Court Order Killed Her, SYDNEY MORNING HERALD
(May 4, 2009), https://www.smh.com.au/wotld/following-a-court-ordet-killed-het-
20090503-ard1.html.
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where she sought police escort but was refused.”” On her way to a
women’s shelter with her children, her husband dragged her out of a car
and stabbed her to death in front of their children.””" Cases like
Cassandra’s further fueled the criticisms of international scholars and
women’s rights groups who were skeptical of the Convention’s ability to
protect parents fleeing abuse. They criticized the Convention as a tool
which allowed abusers to exert their control over their partners
internationally and prevent their escape.'”

2. Encouraging Developments

In 2020, the Permanent Butreau released a Guide to Good Practice
centering on Article 13(b) exceptions.'” Whilst reaffirming the restrictive
nature of the exception,” the Guide provided a step-by-step guide for
analyzing the substance of grave risk assertions." It also acknowledged
that harm may occur to a child even if they are not the direct target of
the abuse,”™® as well as the limitations of safeguards and ways to
strengthen their efficacy.””’ The Guide represents a soft-law approach at
addressing some of the concerns with interpretation of the grave risk
exception raised by courts in contracting states, but is not without its
limitations and critiques.”” In light of these concerns, some have
considered whether individual states may better safeguard children’s
well-being by supplementing the Convention with language in its
implementing legislation that does more to guide courts adjudicating
Hague cases with domestic violence issues.” Notably, Japan’s
Implementation Act did expand the base language of the Convention to
address domestic violence.'”

At the close of its Eighth Meeting, the Special Commission
supported the Secretary General’s proposal and recommended holding a
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forum for further discussions focusing on the issue of domestic violence
and Article 13(1)(b)."" In light of the concerns within the international
community regarding domestic violence, the concerns expressed by the
Japanese government cannot be considered misplaced or solely a method
of deflection and delay.

C. Enforcement

Enforcement of return orders has been an issue in various member
states, partly due to the absence of enforcement guidelines within the
text of the Convention itself.'”” Primarily due to issues surrounding
enforcement, Japan was listed as a country demonstrating a pattern of
noncompliance in the U.S. Department of State’s International Child
Abduction Prevention and Return Act (ICAPRA) annual reports on the
Convention for the years 2016 and 2018."> As stated above, Japan
amended its Implementation Act to improve enforcement in 2019. These
changes seem fruitful so far,'* and Japan has not been listed in the
ICAPRA annual reports after this amendment.'®

D. Limited Applicability

It is important to note that the Convention is not implicated where
Japan is the habitual residence of the child.'® Because the Convention is
a mechanism by which children wrongfully removed from their state of
habitual residence to another country are returned,'®” the Convention is
not implicated in matters where the parent wrongfully takes the child
within said country, regardless of other “international” attributes of the
parents ot child.'” In this case, foreign and Japanese parents alike will
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find themselves reliant on Japan’s domestic legal remedies.'” This
criticism should be separate from Japan’s implementation of the Hague
Convention. It is possible for Japan to meet its obligations under the
Convention while the issue of domestic custody remains. This Comment
does not seek to suggest that domestic custody law is not an issue. It is
remarkable that Japan remains the only G7 country not to recognize a
joint custody system.'” It has also been said that Japan’s failure to
recognize joint custody constitutes a violation of the U.N. Convention
on the Rights of the Child."" The activism from foreign parents for
whom the Hague Convention does not help seems to have resonated
with Japanese left-behind parents,'”” and there is evidence that a shift in
domestic custody laws may be within reach in the future.'”

IV. REFRAMING AND SOLUTIONS

A lot of the criticisms facing Japan’s implementation of the Hague
Convention are not unique to Japan. Furthermore, there are aspects of
Japan’s Convention procedures which are notably in line with the desires
of the Convention. Japan has also amended its Implementation Act to
improve the rates of successful returns. It is important to separate the
critique of Japan’s meeting of its obligations under the Hague
Convention from critique of its family law generally. Because the Hague
Convention, as currently drafted, is limited in what it can meaningfully
accomplish, an amendment to the Convention would be needed to
address issues or concerns currently beyond the scope of its text.

A. Globalization of the Hague Abduction Convention

Despite its impressive adoption rate, the Hague Abduction
Convention remains a mostly “Western” treaty.'* The convention

169. Alexy, supra note 183, at 525.

170. Marika Katanuma, Japan Tries to Fix a Child Custody System Under Fire from All
Sides, BLOOMBERG (Jan. 24, 2023),
https:/ /www.bloomberg.com/news/features/2023-01-24/japan-tries-to-fix-a-child-
custody-system-under-fire-from-all-sides.

171. Convention on the Rights of the Child, s#pra note 131, art. 9 (right to
relationship with both parents).

172. Strauss & Kim, s#pra note 153; see also Takeshi Hamano, The Aftermath of Japan’s
Ratification of the Hague Convention on Child Abduction: An Investigation into the State Apparatus
of the Modern Japanese Family, 3 IAFOR J. ASIAN STUD. 35, 38 (2017) (analyzing how
Japan’s ratification of the Convention resulted in increased critique of family law
domestically).

173. Ryotaro Nakamaru & Marika Katanuma, Japan Panel Proposes Letting Divorced
Parents Hold  Joint Custody, BLOOMBERG (Aug. 30, 2023),
https:/ /www.bloomberg.com/news/articles/2023-08-30/japan-panel-proposes-
letting-divorced-parents-hold-joint-custody.

174. There are currently 103 parties to Hague Convention on Civil Aspects of
International Child Abduction with a large portion of African and Asian continents
being absent from Hague Convention.



2025] JAPAN AND THE HAGUE CHILD ABDUCTION CONVENTION 231

remains unadopted by a majority of the African continent and many
Asian and Middle Eastern nations.'” The slower adoption of the
Convention in regions such as the Middle East is thought to be due to
significant differences in religious and cultural conceptualizations of
family."” Japan’s addition in 2014 continues the growing trend of Asian
nations joining the Convention, with South Korea having joined in
20127 and Singapore in 2010."® Some of the criticisms facing Japan’s
domestic laws may be less attributable to Japan in particular, but of
countries with civil law legal systems as a whole."”

B. Beneficial Aspects of Japan’s Implementation of the Hague
Abduction Convention

1. Japan’s High Rate of ADR is Desirable under the
Convention

Japan’s Hague Convention procedures provides a significant
opportunity for parents to resolve disputes through alternative dispute
resolution (ADR)."™ ADR gives parents the chance to reach an amicable
decision without judicial involvement, which may be lengthy, expensive,
or stressful.’®’ Resolutions freely reached without interference by the
courts are also more likely to be adhered to by the parties.'"™ Such
approaches have been expressly indicated by the drafters of the
Convention as a desirable outcome.' This is another way in which
amicable solutions may be achieved without judicial decision.

2. 2020 Amendment to the Implementation Act Improves
enforcement

In May 2019, Japan approved a partial amendment to the
Implementation Act, which came into effect at the beginning of the 2020

175. Schnitzer-Reese, supra note 9, at 6; see also Abdul G. Hamid et al., The
Applicability of the 1980 Hague Abduction Convention in Muslim Countries, 32 ARAB L. Q. 99
(2018) (exploring motive behind lack of signatory recognition of Hauge convention in
Middle Eastern countties).

176. Aiyat, supra note 12, at 291-92.

177. Status Table, supra note 7.

178. Id.

179. See Colin P.A. Jones, Will the Child Abduction Treaty Become More “Asian”? A
First Look at the Efforts of Singapore and Japan to Implement the Hagne Convention, 42 DENV.
J.INT’L. L. & POL’Y 287, 318 (2014) (outlining differences in foundations of Japan and
Singapore’s legal systems in relation to anticipation of compliance issues with
Convention).

180. Zushi, supra note 57, at 82.

181. SARAH VIGERS, MEDIATING INTERNATIONAL CHILD ABDUCTION CASES 71
(Paul R. Beaumont & Jonathan Harris eds., 2011).

182. Id. at 80.

183. HCCH, Guide to Good Practice Under Hague Convention of 25 October 1980 on the
Civil Aspects of International Child Abduction: Mediation 21 (2012).
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fiscal year."®* The goal of the amendment was to make return procedures
via compulsory execution of a court order more effective.'” The main
features of the amendment are 1) no longer requiring indirect execution
to precede execution by substitute; 2) no longer requiring the taking
parent to be present with the child to be released; and 3) allowing for
execution by substitute to be performed in places owned by a third party
with permission of the court."® Prior to the partial amendment, there
were nine cases of enforcement of court orders to return children, with
a 44% rate of success (e.g., the child successfully being returned per the
court order)."”” Since implementing these changes, there have been five
cases of enforcement of court orders to return children.'® Of those five
cases, 80% were successfully carried out by either enforcement or habeas

Q
COIpuS.lg)

V. MEASURING “SUCCESS”: AN ELUSIVE DEFINITION

As stated in the introduction, it is important to be wary of
condensing the effectiveness of the Hague Convention to “high returns”
versus “low returns.” The Convention, although formed as a response to
the wrongful removal of children from their home state,"”” does expressly
permit a court to refuse the return of a child.””' Therefore, a high rate of
refusal is not directly translatable to a nation’s low performance or non-
compliance with its obligations under the Convention.'”” Emphasis
should be placed on how well a state’s implementation meshes with the
objects and purpose of the convention,'” as well as in comparison to
global averages."™

In 2015," Japan’s overall return rate was 48%,'”* while globally, the

184. Owerview of the Implementation Act, MINISTRY OF FOREIGN AFFS. OF JAPAN
(Nov. 22, 2022), https:/ /www.mofa.go.jp/fp/ht_ha/page22e_000250.html.

185. 1d.

186. Ministry of Foreign Aff., Outline of Amendment of the Hauge Convention
Implementation Act, https://www.mofa.go.jp/files/100039183.pdf.

187. Status of Implementation of the Hagne Convention, HAGUE CONVENTION
DIVISION, MINISTRY OF FOREIGN AFFS. OF JAPAN, (Oct. 1, 2023),
https:/ /www.mofa.go.jp/files/100012160.pdf.

188. 1d.

189. 1d.

190. Convention on the Civil Aspects of International Child Abduction Preamble,
25 Oct. 1980. HCCH.

191. Id.

192. Lowe & Stephens, Global Trends, supra note 108, at 360.

193. See SCHUZ, supra note 23, at 93-94 (noting Vienna Convention emphasis on
object and purpose in as guide for analysis of interpretation).

194. See Lowe & Stephens, supra note 118, at 366 (“If both the overall and judicial
return rates are significantly and consistently out of line with the global average then, it
is suggested, that provides at least a question mark against that State’s ‘performance™).

195. 2015 is the most recent year for which a statistical analysis is available.

196. Lowe & Stephens, s#pra note 118, at 367—68.
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overall return rate was 45%.'” In terms of judicial returns, Japan had a
rate of 67%, while the global rate was 65%.""* These statistics show that,
at least in the first full year of implementation, Japan’s Convention
outcomes did not deviate significantly from global averages. This
represents a promising first year of operation of the Convention in Japan,
although more data in the future is required to form any definitive
opinion of performance based on statistics."”

Another consideration is the best interests of the child, which has
been advocated for as the desirable standard for evaluating the Hague
Convention’s success.”” This is arguably in line with the sentiments of
courts from various states and international instruments such as the
Convention on the Rights of the Child (CRC).*"" At the same time, there
is the troubling framing of the Hague Convention as a purely procedural
mechanism.”” Tt can now hardly be said that the Convention is merely
procedural in form or application.”” Despite the main overarching goal
of the Convention being prompt return, matters involving children and
the family cannot be dealt with in such a narrow way. As stated in
previous sections, the Convention text specifically contemplates and
provides for refusals to return in the case of a grave risk of harm. Treaties
such as the CRC also reveal the growing acknowledgment of the need
for sensitivity and nuance in matters involving children.””

Professor Metle Weiner proposed that Hague Convention decisions
be evaluated based on their uniformity with the caselaw of other
signatory states.”” Should this uniformity be rebutted, Weiner suggested
a court should justify any deviation through emphasis on the
Convention’s object and purpose.””

197. Id.

198. Id.

199. Lowe and Stephens explain that a state’s data may vary dramatically from year
to year, particularly in cases of low applications. Id. at 369. It should be noted that in
Fiscal Year 2015, Japan received 55 applications seeking the return of a child. Szazus of
Implementation, supra note 187.

200. Megha Bhatt, International Child Abduction: Modifying the 1980 Hagne Convention
on the Civil Aspects of Child Abduction and Proposals for a New United Nations Judicial Body, 20
U.C. DAvVIs J. Juv. L. & Por’y 213, 233 (2010).

201. U.N. Convention on the Rights of the Child, s#pra note 117, art. 3.

202. See SCHUZ, supra note 23, at 443 (discussing factors such as disadvantages to
taking parent and need to protect children from harm, that bar conceptualization of
Convention as merely procedural).

203. See Metle H. Weiner, Navigating the Road Between Uniformity and Progress: The Need
Jfor Purposive Analysis of the Hague Convention on the Civil Aspects on International Child
Abducetion, 33 COLUM. HUM. RTS. L. REV. 275, 282 (2002) (“Convention disputes,
although technically ‘procedural,” are fundamentally family law disputes].]”).

204. Rebeca Rios-Kohn, The Convention on the Rights of the Child: Progress and
Challenges, 5 GEO. ]. ON FIGHTING POVERTY 139 (1998).

205. Weiner, supra note 115, at 281.

206. 1d. at 281, 293.
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The object and purpose of the Convention is yet another means by
which to measure success. Article 31 of the Vienna Convention on the
Law of Treaties (VCLT) provides that “[a] treaty shall be interpreted in
good faith in accordance with the ordinary meaning to be given to the
terms of the treaty in their context and in the light of its object and
purpose.”””” Formally speaking, Article 1 of the Convention describes its
object as “a) to secure the prompt return of children wrongfully removed
to or retained in any Contracting State; and b) to ensure that rights of
custody and of access under the law of one Contracting State are
effectively respected in the other Contracting States.”””® Professor Rhona
Schuz argues that this express objective should be understood within the
context of the Convention’s preamble and its provisions.”” The
Preamble declares that:

The States signatory to the tpresent Convention, Firmly

convinced that the interests of children are of paramount

importance in matters relating to their custody, Desiring to
protect children internationally from the harmful effects of their
wrongful removal or retention and to establish }frocedures to
ensure their prompt return to the State of habitual residence, as

well as to secure protection for right of access, have resolved to
conclude a Convention to this effect[.]*"

In light of this, Professor Schuz suggests that “the underlying
objective of the Convention is to protect the interests of children and to
protect them from the harmful effects of abduction in particular,” and
that ‘prompt return’ is not an objective, but merely the means by which
this objective is achieved.”' The other key objectives of the Convention
are deterrence of other would-be abductors, achieving justice between
parents, and upholding the rule of law.*'

On the other hand, there are those who see the Convention as
primarily concerned with summary return or promoting international
comity and less about the best intetrests of the child.*”’ To some, it is
precisely due to its limited and procedurally focused drafting that the
Convention has enjoyed such widespread adoption and ratification.”™*
While it is true that the Convention does not explicitly state the best
interests of the child, others still contend that it lies at the root of the

207. Vienna Convention on the Law of Treaties art 31., 1155 U.N.T.S 331, 23 May,
1969.

208. Hague Convention, supra note 5, art. 1.

209. Schuz, supra note 41, at 96.

210. Hague Convention, s#pra note 5, at preamble.

211. 1d.

212. Id. at 96-97.

213. Lynn D. Watdle, The Merit of Modesty: Abduction, Relocation, and the Hague
Abduction Convention, 9]. COMP. L. 89, 100-03 (2014).

214. Id. at 109-10.
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Convention and its swift remedy.”"”

These varying approaches to measuring the success of the Hague
Convention further exemplify that there is more nuance to this
Convention than mere procedure and that there may be more than one
way to evaluate its efficacy. This paper suggests that the appropriate
measure of success—both within individual contracting states and
globally—is not simply the number of returns but how well the
Convention is fulfilling its objectives.

VI. “FIXING” THE HAGUE ABDUCTION CONVENTION

As stated above, one key success factor of the Hague Abduction
Convention, and all such multilateral treaties is widespread adoption,
compliance, and cooperation.”'® The Convention has enjoyed a relatively
large number of ratifications and accessions. However, the treaty is still
expanding to represent the global community, especially in Africa, Asia,
and the Middle East.*"” Several of the concerns expressed regarding the
treaty’s application in Japan are present in other countries as well and
indeed certain issues go beyond any single country. This reflects a need
for the Convention to be reassessed with an eye to fixing common issues.
Several ideas have been proposed by the global community to address
the concerns and issues that have arisen since the Convention’s
inception.

A. Need for Uniformity

The Hague Abduction Convention is an international treaty and, as
such, cannot be removed from the politics or ideologies of the global
community. Indeed, it has been suggested that courts in various states
may adjudicate cases based on concern for their global “image.”*'* Some
have suggested that there is a need for a global judicial body to address
claims that a states’ own ideologies will “bleed” into its interpretation and
adjudication of Hague cases.””” Another means of achieving uniformity
and predictability of judicial outcomes is by concentrating jurisdiction.
Concentration of jurisdiction promotes uniformity by reducing variation
in approaches and allowing judges to gain familiarity and expertise in
Hague Abduction Convention Cases.” There have been calls for Hague

215. Katherine Jenkins, The Hague Convention on International Parental Kidnapping: Still
the Best Hope for Children?, 6 CARDOZO INT’L & COMP. L. REV. 623, 627 (2023).

216. Adair Dyer, The Hagune Convention on the Civil Aspects of International Child
Abduction - Towards Global Cooperation: Its Successes and Failures, 1 INT’L J. CHILD.’S RTS.
273,276 (1993).

217. Id. at 288-90 (discussing slow breakthrough of Convention in North Africa,
states with Islamic law, and Asia).

218. Id. at 34. (arguing states feel pressure to be seen as compliant with Hague
Abduction Convention).

219. Bhatt, supra note 217, at 232.

220. See Keelikolani Lee Ho, The Need for Concentrated Jurisdiction in Handling Parental
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cases in the United States, for example, to be concentrated solely within
the federal courts.””' Notably, Japan has concentrated jurisdiction for
Hague cases into the Tokyo and Osaka family courts.”

It has also been suggested that the Convention may benefit from
amendment or adding a protocol, which could provide additional clarity
on how courts should approach their interpretation of the Convention,””
improve return rates, alleviate procedural issues, as well as more
adequately protect parents fleeing domestic violence of the left behind
parent.”** The possibility of adding a protocol to the Convention has
been explored by a working group established by the permanent Bureau
for a few years; however, this possibility was soon dropped after a survey
of contractin% states revealed that many believe a protocol to be

unnecessary.”

Sanctions and regional treaties remain yet another avenue through
which contracting states may seek to address their concerns regarding
the Convention’s shortcomings.”” One notable example of this approach
is the Brussels II bis regulation.””” Having effect over Hague cases
involving E.U. member states, the Brussels instrument provides clarity
on the issue of jurisdiction between the state of habitual residence and
the state of refuge.”” However, while regional instruments may be a
quicker way of bringing about consistency among State Parties, they are
not without drawbacks. Regional instruments also ironically lead to
inconsistencies®—a child abducted to a Hague Convention state may
be adjudicated under the ordinary terms of the Convention; however, a
child taken to a state that has also contracted to such an agreement would
also be subject to the regional instruments’ provisions as well.”” This
recreates inconsistencies in the operation and implementation of the
Convention globally and may inadvertently encourage “forum-
shopping,” which the drafters of the Convention sought to eliminate in

Child Abduction Cases in the United States, 14 SANTA CLARA J. INT’L L. 596, 607 (2016)
(identifying concentration of jurisdiction as solution to problem of lack of expertise
causing judicial delay).

221. Metle H. Weinet, Shrinking the Bench: Should United States Federal Courts Have
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222. Implementation Act, supra note 42, at art. 32 (Jurisdiction).

223. Schuz, supra note 41, at 9.
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226. Caitlin M. Bannon, The Hague Convention on the Civil Aspects of International Child
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227. Council Regulation 2019/11111 of 25 June 2019 on jutisdiction, recognition
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the first place.23 !

A “hard law” approach to addressing global concerns with the
Hague Abduction Convention is not impossible, however several
difficulties exist in realizing such an amendment. Discussions on adding
a protocol have stagnated.”” Regional instruments may allow States
Parties to improve consistency within their regions but may yield their
own detrimental effects on the Convention.”” This paper suggests that
uniformity in the Convention’s application is needed, and that increased
transparency in implementation and interpretation should be
encouraged. The Convention was consciously drafted to affect the largest
number of ratifications possible,” and this is likely no small source of
some of the issues that have arisen. The data from other contracting
states regarding trends in the outcomes of Hague cases and local
jurisprudence can help lawyers and governments see how the treaty is
being applied globally.” The International Hague Network of Judges,
which facilitates communication and guidance between judges with
Hague case experience and judges newer to such cases,” and the
INCADAT case database has been a good start. However, INCADAT
still has its shortcomings in terms of case availability, lack of access to
full case text, and translation quality.”” The growing breadth of
Convention case law in other co-signatory countries is tragically
underutilized.”® Knowledge should be shared regarding how different
issues are dealt with. In its Special Commission meetings, common
concerns can be identified and possible solutions discussed more
effectively.” This open dialogue can help promote uniformity, which
will be an ongoing issue among the States Parties due to the absence of
one international judicial body to handle cases.*’

231. SCHUZ, supra note 23, at 96—102.

232. Id. at 441.

233. Id. at 14-33.

234. See Beaumont & McEleavy, supra note 8, at 30 (explaining that Convention’s
simplicity facilitated speedier ratifications).

235. Id. at 235 (describing how analysis of foreign case law is important for
achieving uniformity).

236. Judith L. Kreeger, The International Hague Judicial Network: A Progressing Work,
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237. Carol S. Bruch & Margaret M. Durkin, The Hague’s Online Child Abduction
Materials: A Trap for the Unwary, 44 FAM. L. Q. 65 (2010).

238. See Schuz, supra note 41, at 42 (explaining that access to judicial decisions of
other contracting states is essential for uniformity).
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issues in the implementation of the Convention and publishes its recommendations,
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VII. CONCLUSION

The Hague Abduction Convention has enjoyed a large rate of
adoption,”"' but it remains absent from large portions of the international
community.*** As the Convention is adopted by more nations, we will
begin to see the “bigger picture” of its application and efficacy. Some
shifting in the data of proceedings, returns, and enforcement is to be
expected as States Parties will inevitably impart some of their own
cultural beliefs or approaches to interpretation while deciding
Convention cases.”” Japan’s 2014 accession to the Convention
continued a trend toward more of an Abduction Convention presence in
Asia** At the same time, however, a significant amount of scrutiny
emerged regarding whether Japan would return any children.**

Japan, as an individual state party, has adequately met its treaty
obligations, and it has done so while exploring uniquely local adaptations,
such as a more developed framework for parents fleeing domestic
violence and an emphasis on amicably negotiated resolutions. At the very
least, based on the available data, the critiques of Japan’s first decade of
Hague Convention implementation are premature and not in full
consideration of the object and purpose of the Convention. Equally as
important is the realization that the criticisms of Japan’s implementation
of the Convention go beyond mere comparison to any one State’s system
or results.”* It is indeed indicative of the larger need to address the
inadequacies of the Hague Convention globally.

Several avenues have been discussed for addressing the international
community’s concerns, such as amending or adding a protocol to the
Hague Convention for certain issues like domestic violence,”* providing
representation for abducted children,” or encouraging states’
consideration of resolutions from the Special Commission meetings.”*
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characteristics of the respective States.”).
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aspects-of-international-child-abduction/.

247. SCHUZ, supra note 23, at 441.
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Uniformity with global interpretation of the Convention should be
sought whenever possible. Courts must be encouraged to refer to and
consider the global library of Hague Abduction Convention case law, and
access to judicial decisions by courts in other contracting states via
INCADAT should also be prioritized to facilitate this.*”

Equally as important, we must change how we measure success
under the Convention. A 100% return rate would not equal success.
There are other factors, including prevention, time elapsed, national and
international attitudes regarding the family unit, child’s wellbeing, safety
of those fleeing domestic violence, comity, and politics, that are also at
play in these cases. This Comment has submitted that the issue with
which the Convention deals virtually assures that it cannot be regarded
merely as a procedural tool, and as such, the single metric of “returns”
cannot be how we determine its success. What it means for a country to
have a successful implementation of the Convention cannot be wholly
separate from global trends. The Convention is still establishing a global
jurisprudence. The arguments calling attention to a need for uniformity
of jurisprudence and/or one international tribunal may be better suited
to resolving issues of Hague Convention compliance and enforcement
than efforts to reform the domestic family laws of each signatory.

Most pressingly, there is the need for addressing the concerns
regarding interpretation to promote uniformity. The object and purpose
of the Convention is to reduce the harms of children’s wrongful removal
from their state of habitual residence and underlying this is the need to
protect children’s best interests. The percentage of children returned to
their habitual residences alone does not tell the whole story, and success
can be furthered by the non-return of children as well. Only by changing
the measure of success will we obtain a deeper and more nuanced
understanding of the successes and failures of the Hague Abduction
Convention.

250. Silberman, supra note 156, at 30 (sharing of global case law key to uniform
interpretation).



