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THE AFTERMATH OF THE ARTEMIS ACCORDS:  
POWER DYNAMICS PAST AND PRESENT IN 

INTERNATIONAL SPACE LAW 

Carolyn Posey* 

The rapid evolution of space exploration, marked by private space 
tourism, lunar colonization plans, and potential asteroid mining, 
necessitates a critical examination of international space law. This 
Comment applies the Third World Approaches to International Law 
framework to analyze power dynamics in space governance, focusing on 
the Outer Space Treaty of 1967 and the 2020 Artemis Accords. The 
Global South has historically advocated for outer space as a global 
commons, yet its influence has been systematically marginalized by the 
Global North. The Artemis Accords, led by the United States, reinforce 
a privatized, first-come-first-serve model for space resource exploitation, 
further entrenching the dominance of spacefaring nations from the 
Global North. By tracing the historical and modern efforts of the Global 
South to shape space law—ranging from the Bogotá Declaration to the 
Moon Treaty—this Comment highlights persistent inequities and 
advocates for an inclusive legal framework. It argues that future space 
governance must integrate the voices of the Global South to prevent the 
replication of colonial and capitalist structures in the final frontier of 
outer space. 
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I. INTRODUCTION 
We are living in an era where billionaires are sending countless 

rockets and satellites into space, all while unironically sporting “Occupy 
Mars” t-shirts.1 Civilians are sent on private space tourism trips,2 NASA 

 

 
 1. Christina Hetzner, Elon Musk dreams of dying on Mars –now he might be one of the 
pioneering colonists, FORTUNE (Oct. 8, 2022, 1:27 AM), 
https://fortune.com/2022/10/07/elon-musk-spacex-tesla-mars-pioneer-crewed-
mission-starship. 
 2. See, e.g., Scott Dutfield & Vicky Stein, Inspiration4: The first all-civilian spaceflight on 
SpaceX Dragon, SPACE.COM (Jan. 06, 2022) https://www.space.com/inspiration4-
spacex.html; Denise Chow, First all-civilian crew launches on mission to International Space 
Station, NBC (April 9, 2022, 2:56 AM) https://www.nbcnews.com/science/space/first-
civilian-crew-set-launch-mission-international-space-station-rcna23391. 
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plans to return to the Moon,3 and asteroid mining is on the horizon.4 
Humanity is poised to become a genuinely spacefaring and increasingly 
space-dependent species.5 As we embrace these transformative 
technological advancements that will fundamentally alter humanity’s 
existence and experience, it is imperative that we do not repeat the 
mistakes of the last time we encountered and exploited a “New World.” 
We must learn from the past and use that knowledge to shape the laws 
and regulations of the present, influencing our future trajectory. 

This Comment aims to analyze and learn from the history of 
international space lawmaking and governance in order to offer more 
equitable and inclusive legal frameworks that promote equal access to 
space and equitable distribution of space resources among all the nations 
of the world. I do so through a particular methodological lens, adopting 
the lessons of Third World Approaches to International Law (TWAIL) 
to outer space. Specifically, I examine where the 1967 Outer Space 
Treaty6 (OST) stands in today’s geopolitical landscape, focusing on the 
effects of the 2020 Artemis Accords, a multilateral political agreement 
promulgated by the United States with 53 participants as of February 
2025.7 

At the heart of the broader space law discourse lies a fundamental 
disagreement—whether outer space should be regarded as a global 
commons. The Global South has repeatedly insisted outer space is a 
global commons and should be regulated as such.8 The OST promised 
 

 3. NASA Administrator Jim Bridenstine wrote, “Under the Artemis program, 
humanity will explore regions of the Moon never visited before, uniting people around 
the unknown, the never seen, and the once impossible. We will return to the Moon 
robotically beginning next year [2021], send astronauts to the surface within four years 
[2024], and build a long-term presence on the Moon by the end of the decade.” National 
Aeronautics & Space Administration, Artemis Plan: NASA’s Lunar Exploration 
Program Overview 8 (2020) [hereinafter Artemis Plan], https://www.nasa.gov/wp-
content/uploads/2020/12/artemis_plan-20200921.pdf. 
 4. Shriya Yarlagadda, Economics of the Stars: The Future of Asteroid Mining and the Global 
Economy, HARV. INT’L REV. (Apr. 8, 2022), https://hir.harvard.edu/economics-of-the-
stars. 
 5. For examples of humanity’s current dependence on space, consider satellites are 
used for phone calls, financial transactions, internet access, forecasting weather, and 
GPS navigation. See How Are We Dependent on Space? WILSON CTR., 
https://www.wilsoncenter.org/how-are-we-dependent-space (last visited Jan. 23, 
2025) (explaining individual dependency on space has grown via GPS & 5G 
connectivity). 
 6. Treaty on Principles Governing the Activities of States in the Exploration and 
Use of Outer Space, including the Moon and Other Celestial Bodies, Jan. 27, 1967, 18 
U.S.T. 2410, 610 U.N.T.S. 205 [here in after Outer Space Treaty or “OST”]. 
 7. NASA, The Artemis Accords: Principles For Cooperation In The Civil 
Exploration And Use Of The Moon, Mars, Comets, And Asteroids For Peaceful 
Purposes (2020) [hereinafter Artemis Accords], https://www.nasa.gov/wp-
content/uploads/2022/11/Artemis-Accords-signed-13Oct2020.pdf?emrc=653a00. 
 8. See infra section IV A and IV B (discussing the Global South’s exclusion from 
international space governance). 
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space exploration would be “carried out for the benefit and in the interest 
of all countries, irrespective of their degree of economic or scientific 
development . . . [which] shall be the province of all mankind.”9 This 
promise never materialized—to the great detriment of the Global South, 
even as they tried repeatedly to influence the regulation of the space 
commons in order to promote a more equitable exploration and 
exploitation of space.10 

In stark contrast, the United States consistently resists the outer-
space-as-a-global-commons framework. With the rising success of the 
Artemis Accords,11 moreover, the goals of equitable exploitation are 
undermined while the Accords cement the U.S. agenda and dominance 
in modern space law. The Accords specifically rejects the idea of a space 
commons.12 Instead, the United States government asserts a stance 
supporting the privatization of space exploration and exploitation.13 The 
signatories of the Artemis Accords have agreed to this agenda, and given 
their significant geopolitical influence, the United States has most likely 
solidified a global legal framework that treats space as a commodity 
accessible on a first-come-first-serve basis. 

As I will discuss below through a TWAIL lens, the Global South has 
been invested in outer space governance from the outset. They saw the 
writing on the wall and acted to avoid another colonial and purely 
capitalist approach to exploring and exploiting this suddenly reachable 
new realm. The Global South consists of roughly 6 billion people—or 
approximately 85% of the world’s population14—their voices deserve to 
be heard, and their agenda should hold significant weight when forming 
international governance structures. This paper aims to explore the 
Global South’s varied attempts to impact space law and advocate for a 
more inclusive future in international space lawmaking. 

This Comment begins in Section II by defining key terms used 
throughout the Comment, as well as providing an overview of the Third 
World Approach to International Law (TWAIL), the theoretical 
framework this Comment adopts to critically analyze international space 

 

 9. Outer Space Treaty, supra note 6 at art. 1. 
 10. See infra Section IV A and IV B (discussing the Global South’s exclusion from 
international space governance). 
 11. Artemis Accords: The Latest, U.S. DEP’T OF STATE, 
https://www.state.gov/bureau-of-oceans-and-international-environmental-and-
scientific-affairs/artemis-
accords#:~:text=Artemis%20Accords%20signatories%20as%20of,%2C%20Israel%2
C%20Italy%2C%20Japan%2C (last visited Feb. 28, 2025). 
 12. See Encouraging International Support for the Recovery and Use of Space 
Resources, 85 Fed. Reg. 20381 (2020) (clarifying that United States does not view outer 
space as a global commons via executive order) [hereinafter Exec. Order No. 13914]. 
 13. Id. 
 14. Global South, WORLD ECON. (Nov. 2024), 
https://www.worldeconomics.com/Regions/Global-South. 
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law. Section III provides a contextual background of the Global South’s 
influence—more often lack of influence—on international lawmaking 
broadly and then applies the framework of international law to space 
lawmaking in a purely theoretical context. Section IV presents an 
overview and analysis of international space lawmaking and governance 
processes in practice. This section discusses the process of forming the 
Outer Space Treaty and highlights contemporaneous and subsequent 
space lawmaking efforts by Global South leaders. Section IV closes by 
detailing the process and influences leading to the 2020 Artemis Accords, 
examining the agenda and specifics of the Artemis Accords, and 
analyzing compliance between the OST and the Artemis Accords. 
Section V discusses the future of space governance and examines the 
Artemis Accord’s current stronghold in that future. Section VI will close 
the Comment with a discussion regarding the importance of 
understanding the history of the (dominant) narrative of space law and 
advocating for a holistic review and a more inclusive future. The Artemis 
Accords may be the future of outer space governance, but that does not 
mean we should forget the past or continue to ignore the voice and 
agenda of over three-fourths of the world’s population. 

II. DEFINITIONS AND THEORETICAL FRAMEWORKS 
To begin, it is important to define specific key terms and concepts. 

Dichotomizing the “Global North” against the “Global South” has a 
long history in scholarly work and, therefore, can have various meanings 
in a myriad of contexts. For the purposes of this Comment, when 
discussing the Global North-South divide, I am generally referencing the 
Brandt Line.15 In the realm of space governance, this line is essentially an 
accurate depiction of the historical and modern power the “Northern” 
countries wield over the “Southern” countries. There is, however, the 
caveat that China and India, though included in the Global South in the 
Brandt Line,16 have become significant actors in space exploration17 and, 

 

 15. See THE WORLD BANK, BRANDT COMMISSION - INDEPENDENT COMMISSION 
ON INTERNATIONAL DEVELOPMENT ISSUES [ICIDI] REPORT (1980), 
https://pubdocs.worldbank.org/en/239811602497609100/World-Bank-Group-
Archives-Folder-30124822.pdf?redirect=no (recommending ways to mend the 
North/South negotiations in global development); See also, Nicholas Lees, The Brandt 
Line After Forty Years: The More North–South Relations Change, The More They Stay 
The Same?, 47 REV. INT’L STUD. 85, 85–106 (assessing whether the Global South has 
lost its distinctiveness and coherence relative to the North since 1980). 
 16. See Id. 
 17. See, e.g., Neeta Lal, India Eyes 12 Space Missions in 12 Months to Build on Historic 
Year, NIKKEI ASIA (Jan. 13, 2024, 15:32 JST) 
https://asia.nikkei.com/Business/Aerospace-Defense-Industries/India-eyes-12-
space-missions-in-12-months-to-build-on-historic-year (explaining India had historic 
moon landing); Namrata Goswami, China’s Space Program in 2023: Taking Stock, 
DIPLOMAT (Dec. 13, 2023), https://thediplomat.com/2023/12/chinas-space-
program-in-2023-taking-stock (explaining China has achieved multiple space ventures). 
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to a lesser extent, space governance in recent decades.18 Due to these 
changes in geopolitical power, both terrestrially and extraterritorially, 
China and India are not included in this Comment’s definition of Global 
South or Global North; they exist in a liminal space between the two. 
China and India exert significant, modern influence on international 
space law but lack the historical dominance in international lawmaking 
reflected in this Comment’s definition of Global North. It is also worth 
noting that the distinction between the Global North and South does not 
directly correlate to a distinction between spacefaring nations and non-
spacefaring nations, respectively.19 For the purposes of this Comment, 
the distinction between Global North and Global South lies within the 
imbalance of political influence and power in international space 
governance past and present.20 

This Comment’s focus on political power raises another important 
concept in need of defining: “World Powers” or “the Powers.” In space 
governance, two main World Powers—referred to as “The Powers” by 
fellow members of the OST-drafting U.N. mechanism21—emerged from 
the outset: the United States and the USSR.22 As the influencers in space 
exploration expanded over the decades, the definition of “the Powers” 
in this realm also expanded. Thus, here, modern “(World) Powers” refers 
to the countries with the most political power to influence international 
space governance, namely the United States, the Russian Federation, the 
European Union, and the People’s Republic of China.23 
 

 18. India is a signatory of the Artemis Accords, China is not. In response to the 
Artemis Accords China and Russia Partnered to create the International Lunar 
Research Station, a multilateral agreement with eight signatories as of January 2024. 
INTERNATIONAL LUNAR RESEARCH STATION: GUIDE FOR PARTNERSHIP, CHINA 
NAT’L SPACE ADMIN. (June 2021) 
https://www.cnsa.gov.cn/english/n6465652/n6465653/c6812150/content.html. 
 19. Some “Global South” states are considered spacefaring nations. North Korea 
Defies Warnings in Rocket Launch Success, BBC (Dec. 12, 2012), 
https://www.bbc.com/news/world-asia-20690338; Tariq Malik, Iran Launches Small 
Earth-Watching Satellite into Orbit: Report, SPACE.COM (Feb. 3, 2012), 
https://www.space.com/14464-iran-launches-small-satellite-orbit.html (explaining 
Iran, a “Global North” state has made some progress into space). 
 20. See infra Parts III, IV, for a detailed history of the power imbalance in 
international space lawmaking. 
 21. See, e.g., U.N. GAOR, 13th mtg. at 4, 7, U.N. Doc. A/AC.105/PV.13 (Sept. 
13, 1962) (statement of Mr. Chakravarty) (“[N]o solution which is not acceptable to the 
two space powers can be implemented. At the same time, we, the other countries, are 
also equally interested . . . “); U.N. GAOR, 5th Sess., 57th mtg. at 18–20, U.N. Doc. 
A/AC.105/C.2/SR.57 (July 12, 1966) (statement of Mr. Krishna Rao) (“[I]t was not 
enough for the world community to obtain assurances from the space Powers.”). 
 22. See Cristian van Eijk, Unstealing the Sky: Third World Equity in the Orbital Commons, 
47 AIR & SPACE L. 25, 31–32 (explaining the exclusive influence the United States and 
USSR had throughout the OST drafting process, from committee member selection to 
bilateral drafting arrangements). 
 23. See infra Section IV.A for an overview of U.S. and USSR’s political influence 
in space lawmaking as well as European countries support of the U.S. agenda in space 
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As the introduction explained, this Comment employs the Third 
World Approach to International Law (TWAIL) framework to assess the 
current international outer space frameworks. TWAIL analyzes legal and 
structural hierarchies defined by power, capital, and race.24 TWAIL 
scholars contend that international law perpetuates power imbalances 
among nation-states, solidifying a Global North hegemony and leaving 
the Global South marginalized and dispossessed.25 TWAIL is a 
particularly pertinent approach to analyzing space law as the foundational 
anti-colonial perspectives of TWAIL came about in a post-WWII era of 
decolonization,26 roughly the same time that space law was beginning to 
form.27 As this Comment will highlight, when international space 
lawmaking was taking form (in the 1950–60s), the Global South—itself 
in the early stages of breaking free from centuries of colonial 
oppression—tried to ensure that imperialist legal frameworks would not 
extend to the annuls of outer space.28 This Comment will look at the 
historical and modern approaches to space governance with a TWAIL-
centered critical eye, pointing out areas where the Global South is being 
(or has been) left out or left behind and ultimately arguing for a more 
equitable and inclusive path forward. 

III. BACKGROUND 
The power dynamics of the Global North’s influence over the 

Global South have a complicated historical context in modern 
international lawmaking. The North’s hegemony is evident in the United 
Nations’ formation and the general frameworks of international law, 
particularly custom. These mechanisms are designed to perpetuate the 
Global North-South power imbalance and resist change. Moreover, 
these frameworks are particularly evident in the context of international 
space law. Hence, whether analyzed theoretically or practically, 
international law has served to perpetuate the Global North’s hegemony 
in outer space and limit the voices of those in the Global South who want 
to effectuate change in the laws to promote a more equitable distribution 
of outer space’s benefits. 

 
lawmaking. 
 24. Makau Mutua, What is TWAIL?, 117 AM. SOC’Y INT’L L. 31, 31–38 (2023). 
 25. See B.S. Chimni, Third World Approaches to International Law: A Manifesto, 8 INT’L 
CMTY. L. REV. 3, 15–16 (2006) (explaining how the academic institutions of the North 
“ideologically legitimate the norms of the world order” and “absorb counter-hegemonic 
ideas”). 
 26. Mutua, supra note 24, at 31. 
 27. See infra Section IV.A discussing the decolonization of the Global South as the 
OST was being drafted. 
 28. See infra Sections IV.A–B for a discussion of recently decolonized Global 
South countries’ attempts to support an equitable, anti-imperialist international space 
law regime. 
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A. The History and Context of International Lawmaking: The 
Purposeful Perpetuation of Global North Dominance 

International Law, in theory, is meant to serve the international 
community as a whole to promote justice.29 Unfortunately, in practice, 
the fundamental framework defining what constitutes international law 
is drastically biased towards Western legal ideals.30 International law is 
built predominantly on European governance traditions.31 Even the 
mechanisms within international law intended to promote and protect 
the inclusion of new and different ideas and perspectives—i.e., persistent 
objector doctrine, customary international law, and the role of 
international organizations in international governance—have often only 
reinforced the geopolitical power of the Global North.32 

Many obstacles hinder the Global South from effectuating 
significant changes to international law. The modern institution of 
international lawmaking, the United Nations, was founded in 194533 
when nearly a third of the world’s population lived in territories under 
colonial rule.34 This significant imbalance in representation meant that 
roughly one-third of the world had no way to meaningfully contribute to 
the unprecedented human efforts to organize (both procedurally and 
substantively) the framework of the U.N. and, therefore, modern 
international law.35 Even after gaining their independence, these former 
colonies continued to face obstacles to influencing international law.36 

 

 29. See Chimni, supra note 25 at 15 (describing how law works to set societal 
norms—including ideas of justice—and international law is not exempt from this 
norm-formation but rather is deeply influenced by dominant nations subjecting the rest 
to their value system). 
 30. Id. at 3. See also Matua, supra note 24 at 33–35 (describing European origins of 
what is considered modern international law, including the formation of the U.N.); 
George Galindo & César Yip, Customary International Law and the Third World: Do Not Step 
on the Grass, 16 CHINESE J. OF INT’L L. 251, 256–262 (2017) (describing how customary 
international law is biased toward Global North); Anthea Elizabeth Roberts, Traditional 
and Modern Approaches to Customary International Law: A Reconciliation, 95 AM. J. INT’L L. 
757, 768 (2001) (“Powerful states wield disproportionate and often decisive influence 
in determining the content and application of custom. Further, courts tend to focus 
primarily on Western state practice.”). 
 31. See Matua, supra note 24 at 33 (“[I]nternational law is premised on Europe as 
the center, Christianity as the basis of civilization, capitalism as innate to humans, and 
imperialism as a necessity.”). 
 32. See Galindo & Yip, supra note 30 at 253–68, (discussing persistent objector 
doctrine, customary international law and role of international organizations in 
international lawmaking, and how these mechanisms have largely failed to help the 
Global South influence international law broadly). 
 33. U.N. Charter., https://www.un.org/en/about-us/un-charter. 
 34. Global Issues: Decolonization, UNITED NATIONS https://www.un.org/en/global-
issues/decolonization (last visited Jan. 24, 2025). 
 35. Id. 
 36. See infra Sections IV.A, IV.B, for examples of repeated, unsuccessful attempts 
by former colonies to influence international space law. 
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Their attempts to leverage the mechanisms within international law 
(supposedly) designed to foster and safeguard the inclusion of novel and 
diverse ideas have received little support from the Western hegemony.37 

Customary international law (CIL)—the bedrock of the international 
legal framework—rests on the principle that a rule can become 
enforceable international law if it is the product of widespread custom.38 
Many international law scholars generally agree that for a customary 
international law rule to develop, two components must coincide: state 
practice and opinio juris sive necessitas,39 representing the objective and 
subjective elements, respectively.40 In practice, these principles are biased 
 

 37. For an example outside of international space governance see, e.g., Antony 
Anghie, Imperialism, Sovereignty and International Law 220–23 (James Crawford & 
John S. Bell eds., 2005). Anghie discusses a classic example of the Global North 
hegemony blatantly ignoring the will of the Global South. The U.N. General Assembly 
passed the Charter of Economic Rights and Duties of States General Assembly 
resolution 3281 (XXIX) in 1974, which included nationalization provisions that did not 
reference international compensation standards. Id. at 221. The resolution instead stated 
that in the case of a dispute overcompensation, “it shall be settled under the domestic 
law of the nationalizing State and by its tribunals,” unless all States involved agreed to 
another peaceful alternative. G.A. Res. 3281 (XXIX), art. 2(c) (Dec. 12, 1974). This 
resolution, which granted the nationalizing state broad powers, was thoroughly 
analyzed by ICJ-appointed arbitrator Professor Rene-Jean Dupuy in the landmark 
arbitration between Libya and Texaco. Texaco Overseas Petroleum Co. & California 
Asiatic Oil Co. v. The Government of the Libyan Arab Republic, 53 ILR 389 
(Preliminary Award 27 November 1975; Award on the Merits 19 January 1977) 
(hereinafter Texaco Award). As Tony Anghie explains, “Professor Dupuy, in his 
famous arbitral decision, explored the legal significance of these resolutions and 
concluded that they were not binding on capital exporting states; while the relevant 
provision had been passed by large majorities of Third World states, it had been 
opposed by many industrialised states.” Anghie, supra 37, at 221. Dupuy concluded that 
the relevant provision was not law, stating that “Article 2 of this Charter must be 
analysed as a political rather than as a legal declaration concerned with the ideological 
strategy of development and, as such, supported only by non-industrialised states.” Id. 
at 221–222 (internal quotations omitted). Anghie argues that Dupuy’s decision “starkly 
asserts that the new states, whatever the numbers they possessed, were incapable of 
changing international law if those changes were opposed by the industrialised states.” 
Id. at 222. Anghie further states that the decision “presents as decisive the Western 
version of the old rules of state responsibility that were so vehemently attacked by the 
new states . . . despite the fact that the new states, by voting for Article 2, had clearly 
demonstrated that they no longer regarded themselves as bound by the old law.” Id. at 
222. 
 38. ANGHIE, supra note 37 at 221. 
 39. Opinio juris (international law), CORNELL L. SCH. LEGAL INFO. INSTI. 
https://www.law.cornell.edu/wex/opinio_juris_(international_law) (last visited Jan. 
24, 2025) (“[O]pinio juris sive necessitates” means “an opinion of law or necessity.”). Opinio 
juris sive necessitatis denotes a subjective obligation, in that a state perceives itself to be 
bound by the law in question. Id. 
 40. B.S. Chimni, Customary International Law: A Third World Perspective, 112 AM. J. 
INT’L L. 1, 2 (2018). The International Court of Justice [I.C.J.] requires international 
custom to be “a general practice accepted as law.” Opinio juris (international law), supra 
note 39; Statute of the International Court of Justice, art. 38(1), June 26, 1945 (entered 
into force Oct. 24, 1945) [hereinafter I.C.J. Statute]. “The general practice requirement 
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towards Western colonial powers’ for several reasons. For example, 
recently independent states must comply with a normative system in 
which they had no say, that is, customs and rules designed during the 
colonial period born from the practice of “a handful of western States in 
their interests and without the participation of the [non-western] 
States.”41 CIL is, therefore, strongly biased towards preserving the status 
quo.42 Any change to CIL takes a very long time. The process of changing 
custom first requires deviation from the established custom.43 This 
deviation is treated as an unlawful act by the World Powers unless and until 
it becomes accepted as a new custom.44 The Global North—which 
“created” the now decades-old, accepted customs—has little incentive to 
accept a new custom put forth by the Global South. Regardless of the 
number of countries, regions, or sheer volume of people worldwide who 
practice and advocate for the new custom, those who have already set 
the rules control who can change them.45 While often touted as a 
participatory or representative means of establishing governance 
frameworks,46 this process does not readily incorporate new ideas, 
evolving socio-cultural norms, or non-western practices.47 

The “Persistent Objector” doctrine within CIL further illustrates this 
imbalance. For a State to establish itself as exempt from a rule of 
customary international law, it must object from the moment the law is 
created—no matter the mechanism for creation—and continue to do so 
persistently thereafter.48 The state cannot become an objector after the 
fact; international law has no doctrine protecting “subsequent 
objectors.”49 Moreover—and critically—these restrictions apply to 
countries emerging after the international law was established.50 This 
means that if the state was under colonial rule when an international law 
was established that it does not agree with, it cannot claim “persistent 
objector” status if it later objects to it; on the contrary, it is bound to the 
 
refers to state practice or actions, while the accepted as law aspect refers to [opinio juris 
sive necessitates], the belief that the actions are required by law.” Opinio juris (international 
law) supra note 39. 
 41. Rahmat Mohamad, Some Reflections on the International Law Commission Topic 
“Identification of Customary International Law”, 15 CHINESE J. INT’L L. 41, 41–42 (2016). 
 42. Galindo & Yip, supra note 30, at 254. 
 43. Id. at 254–55. 
 44. Id. 
 45. Id. 
 46. See Chimni, supra note 40 at 20–27 (contrasting ILA’s stressing that CIL be 
representative, but in practice often does not include Third World states in the 
calculations of what is widely representative of state practice). 
 47. See generally, Id.; Mohamad, supra note 41; Galindo & Yip, supra note 30, at 254–
256 (explaining persistent objector doctrine makes Third World input difficult); 
ANGHIE, supra note 37, at 222; and Roberts, supra note 30, at 768. 
 48. Galindo & Yip, supra note 30 at 266–68. 
 49. Id. 
 50. Id. 
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rule.51 This time-based restriction leaves the Global South—the majority 
of which was under colonial rule during the formation of the 
fundamentals of international law—unable to meaningfully oppose laws 
forced upon them during colonialism. 

Some scholars have argued that the persistent objector doctrine—
which was first developed in legal scholarship in the 1950s to 1960s and 
became widely accepted only in the 1970s or 1980s—arose precisely to 
deal with the independence of Global South states and the effects this 
massive geopolitical shift had on the international legal order.52 This was 
a time when “Western States feared losing control over the development 
of customary law.”53 From this perspective, the persistent objector 
doctrine is a form of “counter-reformation” by the Global North in 
response to the efforts of Global South countries to leverage their 
majority in multilateral organizations to reshape international law.54 In 
other words, the persistent objector doctrine can be viewed as an exhaust 
valve so the Global North would not be bound by the newly independent 
Global South’s “new” norms.55 All while the Global South has no escape 
from the laws and customs dictated by their former colonizers. 

International Organizations (IOs) have played an increasingly 
important role in international governance in the last few decades, and 
some have championed their involvement as a means of advancing the 
causes of traditionally marginalized groups.56 International Organizations 
often contribute to multilateral agreements, resolutions, and treaties and 
participate in advisory committees of various arms of the U.N.57 While 
IOs can attempt to influence the international governance process, they 
rarely have binding authority to create law themselves.58 In theory, the 
Global South could use its strength in numbers to develop influential 
multilateral agreements and resolutions supported by powerful 
International Organizations.59 In practice, however, a very different 
picture emerges. These multilateral agreements and resolutions often 
 

 51. Id. 
 52. Id. at 267. 
 53. Patrick Dumberry, Incoherent and Ineffective: The Concept of Persistent Objector 
Revisited, 59 INT’L & COMPAR. L. Q. 779, 782–783 (2010). 
 54. J. Patrick Kelly, The Twilight of Customary International Law, 40 VA. J. INT’L L. 449, 
514 (2000). 
 55. Galindo & Yip, supra note 30 at 267. 
 56. See Id. at 265–66 (discussing the role of international organizations in the 
formation of CIL). 
 57. Id. at 237. 
 58. See Chimni, supra note 40, at 41–42 (advocating for treating qualifying 
resolutions of international organizations—those that are outcome of extended 
negotiations, broad consensus, clear articulation, and subsequent affirmations—as 
prima facie yielding rules of CIL). 
 59. See Galindo & Yip, supra note 30, at 265–66, 269 (discussing how resolutions 
adopted by international organizations can serve as evidence for establishing or 
contributing to CIL). 
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have little impact on the larger international law regime.60 The first major 
obstacle to lasting effect is the Global North’s hegemony and their 
reliance on CIL’s requirement of unanimity of multilateral resolutions or 
agreements before they can constitute binding CIL.61 In practice, 
countries in the Global South often struggle to achieve unanimity. They 
also face additional challenges from the “specially affected states”62 
doctrine and the persistent objector rule, which can impede the 
acceptance of a resolution as CIL, even when supported by a large 
number of participants.63 

Regardless of unanimity, some scholars believe a multi-criteria 
system can determine if a multilateral resolution can be considered a 
legally binding shift in custom. Mark Ellis, for example, lists four 
requisites: “(1) a requisite degree of consensus in support of the resolution, 
(2) language that adequately indicates and describes the resolution’s legal 
nature, (3) sufficient expectations that the resolution is legally binding, 
and (4) a requisite degree of implementation and reliance upon the 
resolution.”64 The requisite of consensus is often the “doctrine of specially 
affected states” stopping-block that keeps many multilateral resolutions 
from becoming custom.65 Ellis stresses that multilateral agreements must 
 

 60. Id. 
 61. See INTERNATIONAL LAW ASSOCIATION, LONDON CONFERENCE, FINAL 
REPORT OF COMMITTEE ON FORMATION OF CUSTOMARY (GENERAL) 
INTERNATIONAL LAW, STATEMENT OF PRINCIPLES APPLICABLE TO THE FORMATION 
OF GENERAL CUSTOMARY INTERNATIONAL LAW 61 (2000) (“Resolutions accepted 
unaimously or almost unanimously, and which evince a clear intention on the part of 
their supporters to lay down a rule of international law, are capable, very exceptionally, 
of creating general customary law by the mere fact of their adoption.”). 
 62. North Sea Continental Shelf Cases (Ger./Den; Ger./Neth.), Judgment, 1969 
I.C.J. 43, ¶73–74 (Feb. 20). The ICJ’s decision in the North Sea Continental Shelf Judgment 
prompted the “specially affected states” concept in CIL when they concluded, 
“Although the passage of only a short period of time is not necessarily, or of itself, a 
bar to the formation of a new rule of customary international law on the basis of what 
was originally a purely conventional rule, an indispensable requirement would be that 
within the period in question, short though it might be, State practice, including that of 
States whose interests are specially affected, should have been both extensive and 
virtually uniform in the sense of the provision invoked . . . “ Id. at ¶ 74. But see Kevin 
Jon Heller, Specially-Affected States And The Formation Of Custom, 112 AM. J. INT’L 
L. 191, 192 (arguing that doctrine is not well defined, the U.S. conception of doctrine 
is flawed, and if strategically invoked, doctrine could significantly improve the 
lawmaking power of Global South). 
 63. Chimni, supra note 40, at 41–42. 
 64. Mark E. Ellis, The New International Economic Order and General Assembly 
Resolutions: The Debate over the Legal Effects of General Assembly Resolutions Revisited, 15 Cal. 
W. Int’l Law J. 647, 692–93 (1985) (emphasis added). See generally Anthea Roberts, 
Traditional and Modern Approaches to Customary International Law: A Reconciliation, 95 AM. J. 
INT’L L. 757 for another approach to defining customary international law. 
 65. Galindo & Yip, supra note 30, at 266 (discussing this interpretation within 
international space lawmaking—the United States is specially affected as a leader in the 
field of space exploration, therefore their ‘weight’ in determining CIL around space law 
is expected). 
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be assessed not only in a purely quantitative manner but also in 
qualitative terms.66 He argues for a perspective that would evaluate the 
“weight” of states that supported or opposed a particular multilateral 
resolution in order to consider if it qualifies as evidence of a custom.67 
Foreseeing eventual critics, Ellis denies this matter of “weight” has 
anything to do with power “but rather reflects the State’s ‘interest’ in the 
subject matter of the resolution, and corresponds to the impact which 
the resolution’s principles may have on a particular State.”68 Other 
scholars have similarly argued that the U.S. conception of “specially 
affected states” is based on two fundamental assumptions: “(1) that 
engaging in a non-universal practice makes a state specially-affected . . . 
and (2) that custom cannot be formed over the objections of even one 
specially-affected state.”69 These arguments fail to consider that the 
Global North World Powers have an outsized “interest” in the subject 
matter of any resolution—that “interest” ultimately being the persistence 
of their hegemony.70 They also ignore the reality that even if a State does 
not currently engage in the practice, it does not mean they are not 
ultimately affected by that practice. Thus, the requirement of consensus 
means that, unless and until one or more World Powers sign onto the 
resolution (and none oppose it), it has virtually no chance of being 
regarded as custom. 

B. The Established International Law Regime in the Context of Space 
Governance 

Considering the examination of international legal systems above, 
the same biased results materialize in international space governance. 
Historically lacking power or substantial influence in international law, 
countries from the Global South encounter similar challenges when 
attempting to bring about changes in international space law. Attempts 
to shape CIL via multilateral agreements are doomed to fail unless the 
multilateral agreements have the support of already established outer 
space World Powers. In space law, Ellis’ “weight” system, which “reflects 
the State’s ‘interest’ in the subject matter of the resolution, and 
corresponds to the impact which the resolution’s principles may have on 
a particular State,” signifies that states with pre-existing space capabilities 
and political influence carry the most “weight” in shaping custom in 
 

 66. Ellis, supra note 64. 
 67. Id. 
 68. Ellis, supra note 64 at 695. 
 69. Heller, supra note 62 at 3. 
 70. Gennady Danilenko states in his book Law Making in the International Community: 
“In the absence of a clear definition, the notion of “specially affected” states may be 
used as a respectable disguise for “important” or “powerful” states which are always 
supposed to be “specially affected” by all or almost all political-legal developments 
within the international community. GENNADY DANILENKO, LAW-MAKING IN THE 
INTERNATIONAL COMMUNITY 96 (1993). 
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space law.71 This “weight” system means that unless and until one of the 
established World Powers in Space—the United States, the Russian 
Federation, the European Union, or the People’s Republic of China—
supports a multilateral agreement, that agreement will never become 
custom. Moreover, regardless of the number of states signing an 
agreement, if one or more of the outer space World Powers contests the 
agreement, gaining acceptance of the agreement as CIL becomes nearly 
impossible. 

This bias perpetuates power amongst those traditionally, monetarily, 
and technologically capable of space exploration. In turn, it further 
complicates new state actors’ pursuit of space exploration and 
governance. Above all, it overlooks the reality that outer space impacts 
all states, not just those with the technological and financial means for 
exploration. For example, space lawmaking aims to determine who has 
access to outer space and its resources; who benefits from space 
resources; who benefits from technological advancements in space; who 
must bear the environmental cost of space exploration and exploitation; 
and so much more. The following section will outline the Global South’s 
several attempts over the decades to get recognition of this situation and 
to exert influence over the space governance process through various 
established international law mechanisms, all of which ultimately failed. 

IV. GOVERNING OUTER SPACE: THE OST, THE ARTEMIS 
ACCORDS, AND THE UNHEARD SOUTH 

The evolution of outer space law traces its origins back to the 1950s 
and 1960s, a period marked by the dawn of the space age and the 
intensifying space race between major global powers. During this 
formative period, the development of outer space law was predominantly 
steered by nations of the Global North, notably the United States and 
the USSR, who led space exploration efforts. Despite the concerted 
efforts of countries from the Global South to contribute meaningfully to 
the shaping of outer space law, they were consistently marginalized and 
denied significant influence in the decision-making processes. These 
repeated setbacks underscored the persistent power imbalances within 
international governance structures. The culmination of these disparities 
came to a head in 2020 with the drafting of the Artemis Accords by the 
United States. This landmark event solidified the hegemonic dominance 
of the global North in space governance, positioning the Artemis 
Accords as the most consequential agreement regarding international 
space law of this century. 

 

 71. See Id.; Galindo & Yip, supra note 30 at 266; see infra Part IV where this 
argument and its implications will be further discussed in the context of the OST, 
Artemis Accords, and various Global South multilateral agreements. 
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A. Space Law’s Beginnings: The Global North Asserts its Dominance 
Although human activity in outer space affects all states and is 

therefore considered a global commons by many states—much like 
portions of the air and sea—the rapid technological advancements in 
space exploration meant that international governance in this realm 
would need to take a much faster pace than international air and sea law.72 
Once the space race between the United States and the USSR began in 
the 1950s, the international community saw a need to codify the rules 
and regulations governing human activities outside Earth’s atmosphere.73 
While the United States and USSR were the leading powers in space 
exploration at the time, there was interest from state actors worldwide in 
forming a legal framework around sovereignty and associated legal 
privileges or rights regarding outer space activities.74 Many in the Global 
South hoped that a coordinated international effort to create this entirely 
new legal regime would include their voices.75 Unfortunately, their hopes 
were dashed, and the Global South was yet again effectively excluded 
from international governance. 

1. Global North Dominance in the OST Drafting Process 
When Sputnik 1 launched into orbit in October 1957,76 the once 

theoretical discussions about a legal regime for human beings’ use of 
outer space became tangible and urgent. In 1958, both the United States 
and the USSR asked for the U.N. General Assembly (UNGA) to include 
a discussion of cooperation in outer space on the upcoming general 
debate agenda.77 The UNGA acquiesced and resolved to form a special 
committee on the matter which first met in May 1959.78 The United 
 

 72. See MANFRED LACHS, THE LAW OF OUTER SPACE: AN EXPERIENCE IN 
CONTEMPORARY LAW-MAKING 126 (Tanja Masson-Zwaan & Stephan Hobe eds., 
Martinus Nijhoff Publishers, 2nd ed. 2010) (1972) (discussing rapid pace of space 
lawmaking in comparison with international law of the sea). 
 73. See van Eijk, supra note 22 at 29–30 (discussing shift from purely Global North 
academic discussions around space law to international discussions in the 1950s). 
 74. See Id. at 30–31 (providing examples of Global South engagement in 
international space lawmaking discussions from beginning of international process). 
 75. See e.g., U.N. GAOR, 13th Sess., 1st Comm., U.N. Doc. A/C.1/PV.986, at 62 
(Nov. 17, 1958). (“[Space] is an area in which the small and medium-size Powers are 
properly concerned and want their voices heard.”). 
 76. Sputnik 1, NASA (Oct. 4, 2011), https://www.nasa.gov/image-article/sputnik-
1. 
 77. Permanent Rep. of Union of Soviet Socialist Republics to the U.N., Note dated 
Mar. 15, 1958 from the Permanent Rep. of USSR to the United Nations addressed to 
the Secretary-General, U.N. Doc. A/3818 (Mar. 17, 1958); Permanent Rep. of the 
United States of America to the U.N., Letter dated Sept. 2, 1958 from the Permanent 
Rep. of U.S. to the United Nations addressed to the Secretary-General, U.N. Doc. 
A/3902 (Sept. 2, 1958). 
 78. U.N. GAOR, Ad Hoc Comm. on the Peaceful Uses of Outer Space, 1st mtg. 
at 1, U.N. Doc. A/AC.98/C.2/SR.1 (June 30, 1959), pursuant to G.A. Res. 1348 (XIII), 
at 5 (Dec. 13, 1958). 
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States and USSR extensively influenced the formation, composition, 
process, and discussions of the special committee in the early months.79 
There were extensive negotiations between these powers over which 
states would be included in the finalized commission.80 By 1961, the 
Committee on the Peaceful Uses of Outer Space (COPUOS) comprised 
28 total representatives—17 from the Global North (Albania, Australia, 
Austria, Belgium, Bulgaria, Canada, Czechoslovakia, France, Hungary, 
Italy, Japan, Poland, Romania, Sweden, the USSR, the United Kingdom, 
and the United States) and 11 from the Global South (Argentina, 
Brazil, Chad, India, Iran, Lebanon, Mexico, Mongolia, Morocco, Sierra 
Leone, and the United Arab Republic).81 The composition of the 
COPUOS did not change until 1973,82 meaning these nations had the 
most (potential) influence on the language of the Outer Space Treaty 
(OST), which was signed and became effective in 1967.83 

A rapidly changing world framed the context and discourse of 
COPUOS’s OST discussions. Decolonization across the globe, but 
particularly in Africa84, was happening at a rapid pace.85 Between the 
UNGA resolution to form COPUOS in 1958 and the signing of the OST 
in 1967, the U.N. increased its membership by a third (adding 42 new 
member states).86 Over 75% of those new member states were in Africa 
and over 95% were in the Global South.87 By 1960 —for the first time in 
history —the Global South countries outnumbered the North (a trend 
that has only continued).88 COPUOS lauded itself as promoting 
“geographical equity”89 among its members, but the record shows the 

 

 79. See van Eijk, supra note 22 at 29–32 (discussing U.S. USSR influence on creation 
of OST). 
 80. DEP’T OF STATE, U.N. AND GEN. INT’L MATTERS: FOREIGN RELS. OF THE 
U.S. (1958-1960), VOL. II, DOCS. 443–454. 
 81. Committee on the Peaceful Uses of Outer Space: Membership Evolution, U.N. OFF. OF 
OUTER SPACE AFFS., 
https://www.unoosa.org/oosa/en/ourwork/copuos/members/evolution.html (last 
visited Jan. 27, 2025). 
 82. Id. 
 83. Treaty on Principles Governing the Activities of States in the Exploration and 
Use of Outer Space, including the Moon and Other Celestial Bodies art. 2, Jan. 27, 
1967, 18 U.S.T. 2410, 610 U.N.T.S. 205. 
 84. Africa Decolonization Timeline, MIDDLEBURY COLL.: THE GLOB. SIXTIES (Sept. 
26, 2013), https://sites.middlebury.edu/global60s/2013/09/26/africa-decolonization-
timeline-2. 
 85. Decolonization: 1945-1968, UNIV. OF PA., 
https://www.sas.upenn.edu/~mercerb/chdecol.html (last visited Jan. 27, 2025). 
 86. Growth in United Nations Membership, U.N., https://www.un.org/en/about-
us/growth-in-un-membership (last visited Jan. 27, 2025). 
 87. Id. 
 88. van Eijk, supra note 22 at 30. 
 89. U.N. GAOR, 16th Sess., 1st comm. mtg. at 269, U.N. Doc A/C.1/SR.1214 
(Dec. 11, 1961), discussed in van Eijk, supra note 22, at 31. 
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exclusion of Global South members and ideas.90 
As a result, and despite these gains in the Global South’s sovereignty, 

the Global North had an outsized influence in the discussions and 
decisions in the drafting of the OST.91 The Global North saw a “danger 
resulting for the unity and universality of international law from the 
sudden appearance of new States, whose representatives are often 
without any legal knowledge at all.”92 After centuries of impeding legal 
education in their former colonies, these Powers now excluded them 
from participating in international legal forums. COPUOS membership 
during the drafting phase consisted of 60% Global North nations.93 
African nations only comprised 14% of COPUOS members94 despite 
comprising 33% of all U.N. members.95 In addition to being 
disproportionately outnumbered, the four African COPUOS members 
contributed materially little to the drafting discussions.96 Morocco and 
Sierra Leone each only spoke once at COPUOS meetings; Chad only 
attended a handful of meetings and was repeatedly omitted from the 
credential list in final reports.97 

Ultimately, regardless of COPUOS’ disproportionate membership, 
“the U.S. and USSR negotiated nearly all of the OST bilaterally and in 
secret during the second half of 1966, derived from a Declaration made 
the same way”.98 Following these rounds of bilateral negotiations, the 
United States would then consult first with Canada, Australia, the United 
Kingdom, and France; then the Legal Subcommittee Chair, Kurt 
Waldheim; and lastly, with a select group of other COPUOS members 
that excluded the United Arab Republic, Morocco, Sierra Leone, Chad, 
and India.99 The Global South members were further restrained from 
making meaningful contributions to the OST draft because changes to 
the pre-negotiated draft required both Powers’ approval.100 By the time 
the OST entered into force, the extent of successful Global South 
contributions to the treaty was nine words—“irrespective of their degree 
 

 90. See van Eijk, supra note 22 at 32 (describing how OST was almost entirely 
drafted bilaterally between U.S. and USSR with essentially no input from Global South 
countries). 
 91. Id. 
 92. Fiftieth Conference, Int’l L. Ass’n Rep. of the Fiftieth Conf., 12–13 (Aug. 19, 1962) 
(Professor Henri Rolin, President of the Institute of International Law stated this before 
debating the space commons). 
 93. OFF. OUTER SPACE, supra note 81. 
 94. Id. 
 95. United Nations Growth in Membership, UNITED NATIONS, 
https://www.un.org/en/about-us/growth-in-un-membership (last visited Feb. 1, 
2025). 
 96. van Eijk, supra note 22 at 31. 
 97. Id. 
 98. Id. at 32. 
 99. Id. 
 100. Id. 
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of economic or scientific development”—introduced by Brazil in Article 
I.101 

The lack of proportional representation and meaningful Global 
South contributions within COPUOS was not because developing 
nations were disinterested in space exploration or governance. Several 
Global South countries contributed frequently to UNGA discussions on 
the matter.102 The Global South was excluded because many in the 
Global North felt that nations in the Global South lacked both (1) the 
scientific capability to contribute to space exploration and (2) the proper 
legal knowledge and systems to contribute to governance.103 Additionally, 
many from the Global North argued that developing countries in the 
Global South should be excluded from space governance because they 
were not “specially affected” by the issue (i.e., less scientifically advanced 
nations that were not conducting space exploration should be excluded 
from space governance because they were not especially affected by 
space exploration and the laws surrounding it).104 

The Global North’s perspective presents several issues. For one, it 
ignores that it was (and still is) extremely difficult for states to develop 
their own space programs—it is not merely a matter of will or desire. 
The guarded nature of technological developments in space exploration 
at the time posed a formidable challenge for space-aspiring states. The 
United States and USSR were particularly secretive about their scientific 
advancements in space exploration at the height of the Cold War. While 
propelling these World Powers to the forefront of space exploration, this 
clandestine approach erected barriers for other countries. The 
technological advantage held by the early pioneers in space exploration 
then transitioned into a policy-making advantage, shaping a landscape 
where the early leaders in the field perpetually dictated the trajectory of 
space exploration and space governance.105 Furthermore, the claim that 
Global South countries lacked proper legal knowledge and systems to 
contribute to lawmaking was blatantly prejudiced and deliberately 
overlooked the centuries of oppression by the Global North that Global 
South countries had to endure and overcome as newly independent 

 

 101. Memorandum from Roger Tubby to Secretary Dean Rusk, ‘Outer Space 
Legal’ 2 (19 July 1966) (on file with J.F.K. Presidential Library). 
 102. van Eijk, supra note 22 at 31, n.57 (explaining that views of Global South 
nations, “including El Salvador, Liberia, Peru, and Haiti,” appear in UNGA records on 
matter of space law). 
 103. Id. at 31–32. 
 104. See Galindo & Yip, supra note 30 at 257, 261 (discussing the doctrines of 
“specially affected states”). 
 105. Cf. Id. “one cannot overlook the fact that, if only a small number of states are 
at the forefront of technologic innovation, this is a reflection of the unequal distribution 
of power and resources in the international order. Whatever the legal rhetoric, it is clear 
that this is a way to inscribe the distribution of power resources into law.” 
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states.106 Thus, the “specially affected” doctrine served to entrench and 
enforce the initial power structure. It ignores the reality that human 
activity in outer space affects all states; therefore, every state is “specially 
affected.”107 

2. Key Elements of the finalized OST 
Due to the heavy influence the United States and USSR had in the 

OST drafting process, the final product contained a mixture of relatively 
inoffensive clauses and clauses with purposefully vague wording that 
have led to decades of interpretive debate. This section will present some 
of the clauses in the OST that have faced scrutiny, debate, and 
reinterpretation over the decades from both Global South and Global 
North actors. These controversial clauses will be reviewed more 
thoroughly in the context of the Artemis Accords later in this Comment. 
This section is meant to introduce these controversial clauses and 
provide the legal context in which the space law debates have centered 
since signing the OST in 1967. 

Article II of the OST states: “Outer space, including the moon and 
other celestial bodies, is not subject to national appropriation by claim of 
sovereignty, by means of use or occupation, or by any other means.”108 
The current debate over this clause revolves around the question of what 
constitutes national appropriation. Does it mean no one can claim rights 
over celestial objects? Does it strictly mean only governments are 
restricted from claiming rights over celestial objects but private entities 
can claim these rights? Where is the line drawn between a private entity 
and a government entity, and how does that impact space exploration 
actors claiming rights over space? These questions are complicated by 
the text of Article VI of the OST109 which holds state governments 
responsible for their national’s actions in space, “whether such activities 
are carried on by governmental agencies or by non-governmental 
entities.”110 Article VI goes on to require “[t]he activities of non-
governmental entities in outer space, including the moon and other 
celestial bodies, shall require authorization and continuing supervision by 
the appropriate State Party to the Treaty.”111 So, if state governments are 
responsible for the actions of non-government entities led by their 
 

 106. See generally, van Eijk, supra note 22. 
 107. Cf. Galindo & Yip, supra note 30, at 261. For a few examples of how space 
and its legal framework affects all States, consider: telecommunications and the internet 
rely on space, we all require a clean and protective ozone layer to live, and future mineral 
extraction and mining in outer space could serve to perpetuate Global North economic 
dominance to the detriment of the Global South similar to the exploitation of the “New 
World” by Europeans. 
 108. Outer Space Treaty, supra note 6, at art. II. 
 109. Id. at art. IV. 
 110. Id. 
 111. Id. 
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nationals, then how should the meaning of “national appropriation” in 
Art. II be interpreted? 

Article XII of the OST has also raised some controversy over the 
concept of open access to space. Article XII states, “All stations, 
installations, equipment and space vehicles on the moon and other 
celestial bodies shall be open to representatives of other States Parties to 
the Treaty on a basis of reciprocity.”112 This clause has been debated 
lately over the seemingly dueling moon projects spearheaded by the 
United States113 and China-Russia respectively.114 Both projects aim to set 
up permanent bases on the moon, and debate has swirled about whether 
there would be free, open access at these sites. This clause also skirts the 
problem of equitable access to space. While, in theory, all nations should 
have open access to all space resources, in practice, the economic and 
political barriers to space exploration have left only a handful of 
countries actually capable of accessing space. Does this reality comport 
with the OST’s obligations?115 

Despite being effectively shut out from drafting the OST, which 
ultimately included several controversial clauses, the Global South did 
not stop trying to influence international space law. As discussed below, 
many in the formerly colonized world knew all too well the effects of the 
Global North colonizers on the commons, and they fought—and 
continue to fight—fervently to stop history from repeating itself. 

B. The Global South Keeps Fighting: Defining “Res Communis” and 
“Common Heritage of Mankind.” 

The geopolitical landscape was rapidly changing during the 
formation of the OST. Decolonization was changing the political 
landscape across the world,116 providing autonomy and a “seat at the 
table” for millions of people who had been subjugated to European rule 
for decades or centuries117 (even if that “seat” was often more symbolic 
than equitably influential).118 The Global South was in the early stages of 
forming multilateral coalitions across continents and cultural divides in a 
way not possible before decolonization, just as the space law debates 
were formally kicking off in the 1950s. Sometimes referred to as the 
 

 112. Outer Space Treaty, supra note 6 at art. XII. 
 113. See infra Section IV.C for a discussion of the United States Artemis program 
plans to create a moon base. 
 114. See Rachel Neef, Artemis Accords: A New Path Forward for Space Lawmaking?, 42 
ADEL. LAW REV. 569, 572 (2021) for a discussion of China and Russia’s response to 
the Artemis Accords and their plan to set up a base on the moon as well. 
 115. See supra Section IV.B which lays out this debate in the context of the Artemis 
Accords. 
 116. Decolonization: 1945-1968, supra note 85. 
 117. Id. 
 118. See e.g., supra section IV A.1 where Global South countries, when included in 
the COPUOS committee contributed materially little to the drafting process. 
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Bandung Era,119 the Global South developed solidarity around 
combating colonialism and its impacts on the formerly colonized. The 
international conferences in Bandung (1955),120 Accra (1958),121 Belgrade 
(1961),122 and Cairo (1964)123 offered an opportunity for member states 
to discuss their visions of an equitable, anti-imperialist future in space.124 

In 1961,125 the Inter-American Bar Association126 signed the “Magna 
Carta of Space.”127 The document’s key element was clearly defining 
outer space as res communis, distinctly in contrast to terra nullius.128 The key 
distinction is res communis requires “denying rights of appropriation and 
exclusive control by any one nation,” whereas terra nullius “conced[es] 
such rights of appropriation through the established principles of 
discovery, habitation and settlement.”129 The res communis concept was a 
common focus of appeal amongst Global South nations during (and 
after) the OST debates.130 Indeed, during discussions regarding the OST, 
members from Global South nations, particularly formerly colonized 
nations, repeatedly pushed for a clear and legally binding definition of 
outer space as res communis.131 Many in the Global South had experienced 
the oppression of imperialist Powers and did not want this legal model 
 

 119. See, e.g., Chimni, supra note 25 at 6 (discussing Global North’s attempts to 
weaken Bandung Spirit). 
 120. MIN. OF FOREIGN AFF., REP. OF INDON., ASIA-AFRICA SPEAKS FROM 
BANDUNG 161-69 (1955) (highlighting economic and cultural collaboration goals of the 
Asian and African countries at Bandung Conference). 
 121. All African People Conference is held in Accra, Ghana, S. AFR. HIST. ONLINE, 
https://www.sahistory.org.za/dated-event/all-african-people-conference-held-accra-
ghana (last visited Jan. 27, 2025). 
 122. Ivana Ancic, Belgrade, The 1961 Non-Aligned Conference, U.VA. GLOB. S. STUD., 
https://globalsouthstudies.as.virginia.edu/key-moments/belgrade-1961-non-aligned-
conference ). 
 123. Alan W. Horton, The Arab Summit of 1964: Some Observations of Inter-Arab 
Relations, in 11 REPORTS SERVICE: NORTHEAST AFRICA SERIES, 185–202 (Am. 
Universities Field Staff, 1964) (Aug. 17, 2017), https://www.icwa.org/wp-
content/uploads/2015/09/AWH-7.pdf. 
 124. van Eijk, supra note 22 at 9–14. 
 125. Revised and adopted again in 1965 in San Juan, Puerto Rico. 
 126. THE INTER-AMERICAN BAR ASSOCIATION, https://www.iaba.org (last 
visited Jan. 27, 2025). 
 127. Magna Carta of Space, INTER-AM. BAR ASSOC. BOGOTÁ (Feb 3, 1961), 
https://ops-alaska.com/IOSL/V7P1/1961_MagnaCartaOfSpace_EN.pdf. 
 128. Id. arts. 3–5. 
 129. Id. at art. 5. 
 130. See generally Haris Durrani, Is Spaceflight Colonialism? Fifty Years After Apollo 11, 
It’s Time to Revisit the Laws of Space, THE NATION (July 19, 2019), 
https://www.thenation.com/article/world/apollo-space-lunar-rockets-colonialism. 
 131. The South, worried res communis would become a buzzword, insisted on 
clarifying its meaning so it was “not used ad-lib but rather within a system imposed by 
the international community.” van Eijk, supra note 22 at 34;see also G.A. Res. 1386 (XIV), 
U.N. GAOR, 13th Sess., 1st Comm. at 52, U.N. Doc. A/C.1/PV.990 (Nov. 19, 1958) 
(statement of Peru). 
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to carry into outer space.132 Space law scholar Harris Durrani explains 
that the Global South “saw global inequality as a perpetuation of older, 
more formal colonial orders, and they argued that the ‘Great Powers’ 
exploited such inequality as they shaped the laws that governed 
extraterritorial domains.”133 

Following this line of thought, several equatorial countries134—all 
formerly colonized—signed the Bogota Declaration in 1976.135 The 
governments of Ecuador, Colombia, Congo, Zaire (renamed to the 
Democratic Republic of the Congo in 1997), Uganda, Kenya, Indonesia, 
and Brazil (as an observer state) declared sovereignty over the 
geostationary orbital segments136 above their territories.137 They also 
declared that the segments above the “high seas” were the “common 
heritage of mankind” and should, therefore, be collectively governed by 
all nations.138 They further declared that access to those “common 
heritage of mankind” segments must be distributed equitably among the 
“universal community,” but must also keep developing countries’ 
interests in mind.139 The participants argued this claim of sovereignty was 
legitimate—especially given the American and Soviet de facto claims of 
sovereignty in space via their technological dominance.140 Furthermore, 

 

 132. In 1975, Indalecio Liévano Aguirre, the Colombian Minister of Foreign 
Affairs, declared to the U.N. General Assembly in New York City that the U.N. must 
pursue “a new and more satisfactory balance between the affluent and the impoverished 
worlds, between the rich peoples and the vast pauperized masses of the planet, on 
whose discontent one cannot build a lasting international order. Let us hope that no 
one will yield to the temptation of thinking that power and force constitute effective 
instruments for the perpetuation of old policies of privilege.” Durrani, supra note 130. 
 133. Id. 
 134. It is worth noting that equatorial countries have a distinct advantage for 
launching spacecraft because “[t]he land at the equator is moving 1670 km per hour, 
and land halfway to the pole is only moving 1180 km per hour, so launching from the 
equator makes the spacecraft move almost 500 km/hour faster once it is launched.” 
Why is it better to launch a spaceship from near the equator?, NORTHWESTERN UNIV., 
https://www.qrg.northwestern.edu/projects/vss/docs/navigation/2-why-launch-
from-
equator.html#:~:text=The%20land%20at%20the%20equator,faster%20once%20it%
20is%20launched (last visited Feb. 1, 2025). 
 135. Declaration Of the First Meeting Of Equatorial Countries (Dec. 3, 1976), 
https://www.jaxa.jp/library/space_law/chapter_2/2-2-1-2_e.html [hereinafter 
Bogotá Declaration]. 
 136. Id. For context, in 1945, Arthur C. Clarke famously introduced the idea of 
geostationary satellites. Durrani, supra note 130. If a satellite were positioned above the 
equator at an altitude of approximately 35,786 km, it would synchronize with the 
Earth’s rotation, effectively hovering over a fixed point on the ground. Id. This unique 
physics made certain segments of this orbit particularly valuable for remote sensing and, 
significantly, for the emerging telecommunications satellite sector. Id. 
 137. Bogotá Declaration, supra note 135 § 2; see also, Durrani, supra note 130. 
 138. Id. at § 3; see also, Durrani, supra note 130. 
 139. Id.; see also, Durrani, supra note 130. 
 140. Durrani, supra note 130. 
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the participants argued that their declaration of sovereignty over the 
geostationary orbital segments above their respective countries complied 
with the OST because these specific areas did not fall under the definition 
of “outer space” in the OST and were, therefore, a “natural resource.”141 

While this declaration held firm in anti-imperialist values and 
strongly supported self-empowerment for former colonies in a field of 
law trending toward a repeat of colonization-era legal regimes around 
global commons, it ultimately “failed.”142 The World Powers saw the 
Bogotá Declaration as violating the OST.143 Moreover, the logistics of 
administering slots in geostationary orbital segments was already in the 
hands of the International Telecommunication Union, which showed no 
indication of changing their system.144 Ultimately, the declaration failed 
to gain support and recognition beyond the eight participants,145 and 
most participants eventually abandoned their claims to sovereignty over 
these areas.146 

A few years after the Bogotá Declaration, several countries (mostly, 
but not exclusively from the Global South)147 declared lunar and other 
celestial resources to be the “common heritage of mankind” and tried to 
establish a system for equitably distributing property rights for lunar 
mining.148 The Agreement Governing the Activities of States on the 
Moon and Other Celestial Bodies (the Moon Agreement or the Moon 
Treaty) was adopted by the U.N. General Assembly in 1979.149 However, 
it did not enter into force until the fifth country, Austria, ratified the 
Agreement in 1984.150 To date, the agreement has twenty-one parties.151 
Given this limited participation, many have described the Moon 
Agreement as a “failure” as well.152 

One of the most controversial provisions of the Moon Treaty is its 
proposal for a central international governing body to oversee the 
exploitation of celestial resources, but there is no clear consensus on how 
 

 141. Bogotá Declaration, supra note 135 § 4. 
 142. Durrani, supra note 130. 
 143. Id. 
 144. Id. 
 145. Id. 
 146. However, the Colombian Constitution still contains a provision claiming 
sovereignty over the orbital segment above the country’s territory. CONSTITUCIÓN 
POLÍTICA DE COLOMBIA DE 1991 July 4, 1991, tit. 101. 
 147. Of the seven signatories, five are Global South countries. Treaty on Principles 
Governing the Activities of States in the Exploration and Use of Outer Space, including 
the Moon and Other Celestial Bodies, Dec. 18, 1979,1363 U.N.T.S. 22 [hereinafter The 
Moon Agreement]. 
 148. Id. at art. 11. 
 149. Id. 
 150. Id. (entered into force July 11, 1984). 
 151. Id. (having seven ratified members, ten Accession members, and four 
signature only members). 
 152. See, e.g., van Eijk, supra note 22 at 22; Durrani, supra note 130. 
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to establish the relevant laws and authority.153 Another fundamental 
stumbling block is the “common heritage” principle.154 “Common 
heritage of mankind” can be distinguished from “res communis” in that 
“common heritage of mankind” does not confer the right to use and 
exploit a common area freely.155 Instead, it restricts use and exploitation 
by requiring that any exploitation adhere to rules set by the international 
community collectively.156 It is noteworthy in this regard that the Moon 
Agreement speaks of “equitable sharing” rather than “equal sharing,” 
emphasizing that special consideration be given to countries that have 
contributed directly or indirectly to exploration and exploitation 
efforts.157 As discussed below, the United States takes direct aim at the 
Moon Treaty with the Artemis Accords in 2020 and makes it clear that 
they (and their fellow Artemis Accords participants) do not believe in an 
equitable distribution of celestial resources.158 Yet again, the Global 
South is shut out of creating impactful space law by the Global North. 

The Global South thus tried repeatedly to ensure that they were 
meaningfully included in the future of space exploration and exploitation. 
They remained agile and changed legal tactics when the previous attempt 
didn’t work. They began, as noted, with arguments that outer space was 
“res communis”—a thing of the entire community, outside the legal title of 
any state or entity.159 When that failed to gain traction, they pivoted—
arguing that outer space was a “common heritage of mankind” that 
required equitable distribution under rules set by the international 
community collectively.160 Some Global South countries even tried the 
colonizer’s tactic and claimed sovereignty over the geostationary orbit 
above their land (with the recognition that sections of geostationary orbit 
above the high seas are the “common heritage of mankind”).161 Still, each 
attempt to wrestle back some power in outer space was met with 
overwhelming rejection by the World Powers and subsequently failed to 
gain traction as binding international law. As space exploration and 
exploitation enters a new era of “space tourism” and feasible space 
 

 153. The Moon Agreement, supra note 147, art 11(5). 
 154. Stefan-Michael Wedenig & Jack Wright Nelson, The Moon Agreement: Hanging 
by a Thread?, MCGILL INST. AIR & SPACE L. (Jan. 26, 2023), 
https://www.mcgill.ca/iasl/article/moon-agreement-hanging-thread. 
 155. Id. 
 156. Id. 
 157. Id. 
 158. See, e.g., Exec. Order No. 13914, supra note 12 (stating “the United States does 
not view it as a global commons. Accordingly, it shall be the policy of the United States 
to encourage international support for the public and private recovery and use of 
resources in outer space, consistent with applicable law.”); ARTEMIS ACCORDS, supra 
note 7, at § 10(4) (confirming that participants intend to extract space resources before 
any further international practices or rules develop regarding such extraction). 
 159. Magna Carta Of Space, supra note 127. 
 160. The Moon Agreement, supra note 147. 
 161. Bogotá Declaration, supra note 135. 
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mining plans, the United States purposefully cemented its iron grip on 
space governance with the 2020 Artemis Accords. 

C. The Artemis Accords: U.S. Dominance and Agenda in Space 
The United States continued its dominance in space exploration in 

the decades following the OST and shifted its lawmaking efforts from 
the international stage to the domestic. Large international treaties also 
fell out of favor in global governance for “soft law” approaches. These 
shifts in governance preferences meant that while a lot was happening in 
outer space between the Moon Treaty and the Artemis Accords,162 not 
much concrete lawmaking happened in those decades. These subsections 
will review America’s influence in the “soft law” transition, the road to 
the Artemis Accords (the Accords), and their overarching agenda in 
space exploration and exploitation. Despite the shift in the form of 
international governance, the United States continues its agenda of 
maintaining dominance in space today. This dominance is not, however, 
without challengers, given several common criticisms of the Accords. 
From the moment the Accords became public, legal scholars analyzed 
the document in the context of the OST, and many raised concerns that 
the two documents did not align. Looking at the questions from the 
TWAIL perspective, I find that the Artemis Accords do not comply with 
the OST to the great detriment of the Global South. 

1. The Road to the Artemis Accords 
The current era in international space governance has shifted from 

the “traditional” era of treaties to an era focused on a “soft law” 
approach.163 This “soft law” approach has taken many forms, and the 
United States has been a leader in the various approaches.164 Although 
“soft law” has multiple meanings, it is important to understand that it 
does not create binding obligations on States, but it still carries significant 
weight in influencing state action and normative values.165 “Soft law” can 
encompass political agreements, trends in interpreting or acting in 
response to “hard law,” and the influence of World Powers on CIL. 
Beyond setting normative values, “soft law” can also influence the 
interpretation of existing treaties, the formation of new treaties, and the 
interpretation and formation of CIL.166 The U.S. approach to “soft law” 
in outer space includes domestic legislation167 and multilateral and 
 

 162. For example, the International Space Station was launched into space in 1998, 
hundreds of manned spacecrafts were launched into Space, and thousands of satellites 
were launched into space and utilized for novel purposes like GPS, 
telecommunications, and the internet. 
 163. Neef supra note 114. 
 164. See generally Id. at 574. 
 165. Id. at 572. 
 166. Id. at 572–73. 
 167. See, e.g., U.S. Commercial Space Launch Competitiveness Act, Pub. L. No. 
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bilateral agreements.168 The various “soft law” mechanisms employed by 
the United States aim to further the U.S. agenda and dominance in space 
exploration and exploitation. 

As discussed above, the United States has had an outsized influence 
on space governance from the beginning.169 This outsized influence has 
carried into modern space governance efforts domestically and 
internationally. The U.S. government has stated that some of its main 
goals with space exploration (and space governance) include (1) returning 
to the Moon and establishing a permanent colony there,170 (2) 
implementing a private regime for the exploitation of celestial bodies,171 
and (3) recognizing outer space as a warfighting domain where America’s 
interests must be protected.172 The United States is achieving these goals 
and using “soft law” to legitimize that agenda.173 

In 2015, Congress passed the Commercial Space Launch 
Competitiveness Act (the Space Act), which, among other things, allows 
private actors to engage in the commercial exploration and exploitation 
of space resources.174 The act is careful to assert that “the United States 
does not [by this Act] assert sovereignty or sovereign or exclusive rights 
or jurisdiction over, or the ownership of, any celestial body.”175 Thus, the 
statute skirts the OST language in Article II that states that “[o]uter space, 
including the Moon and other celestial bodies, is not subject to national 
appropriation by claim of sovereignty, by means of use or occupation, or 
by any other means.”176 This same tactic was used again in the Artemis 
Accords a few years later. 

 
114-90, H.R. 2262 (allowing U.S. citizens and industries to engage in commercial 
exploration and exploitation of space resources including water and minerals). 
 168. See e.g., ARTEMIS ACCORDS, supra note 7. 
 169. See supra Section IV A. 
 170. See Artemis Plan, supra note 3, at 6, 8, 11, 24, 26–29, 35, 53–54, 71 (discussing 
plans for sustained human presence on Moon). 
 171. See Id. at 21, 29 (discussing plans for private involvement in exploitation of 
Moon’s resources); Exec. Order No. 13914, supra note 12 (“Accordingly, it shall be the 
policy of the United States to encourage international support for the public and private 
recovery and use of resources in outer space, consistent with applicable law”). 
 172. See Dep’t of the Air Force, Presentation To The Subcommittee On Strategic Forces, 
United States Senate (May 17, 2017), https://www.armed-
services.senate.gov/imo/media/doc/Wilson-Goldfein-Raymond-Greaves_05-17-
17.pdf (“[S]pace is now a warfighting domain, similar to the more familiar air, land, and 
maritime domains our men and women are fighting in today. We must ensure the 
reliability of our current systems and we must modernize.”). 
 173. See Neef, supra note 114 at 576–79 (discussing United States use of soft law 
via the Artemis Accords to promote their interpretations of international space law). 
 174. U.S. Commercial Space Launch Competitiveness Act, supra note 167. 
 175. Id. at §403. 
 176. Outer Space Treaty, supra note 6, at art. 2. 
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2. The Artemis Accords 
NASA launched the Artemis Program (AP) in 2017 with the express 

intention of bringing the first woman and the next man to the Moon by 
2025.177 This objective is in pursuit of the larger goal of future human 
exploration of Mars and other celestial bodies.178 The AP envisions the 
construction of a permanent outpost on the Moon, which includes a 
dedicated orbital station (the lunar “Gateway”) and a self-sustaining lunar 
base (the “Moon Base Camp”).179 To meet these goals, the United States 
opened the AP to international collaboration through the Artemis 
Accords in 2020.180 Currently, 53 countries (including the United States) 
have signed the Accords.181 As of January 2025, the Global North 
constitutes approximately 65% of the participants in the Accords.182 

Although the primary mission objective is currently the Moon, the 
Accords extend to civil activities in outer space, encompassing all 
activities that may “take place on the Moon, Mars, comets, and asteroids, 
including their surfaces and subsurfaces, as well as in orbit of the Moon 
or Mars, in the Lagrangian points for the Earth-Moon system, and in 
transit between these celestial bodies and locations.”183 This strategic 
language was employed because NASA has ambitious plans involving 
private entities in outer space.184 The first Trump Administration 
oversaw the start of the Artemis Program and the launch of the Artemis 
 

 177. Marcia Smith, NASA Delays Next Artemis Missions to 2025 and 2026, SPACE 
POL’Y ONLINE (Jan. 10, 2024) https://spacepolicyonline.com/news/nasa-delays-next-
artemis-missions-to-2025-and-2026. 
 178. See generally Artemis Plan, supra note 3; see also, Exec. Order No. 13914, supra 
note 12 (discussing goal of exploitation of other celestial bodies). 
 179. See Artemis Plan, supra note 3 at 26–30 (detailing plans for lunar base camp). 
 180. ARTEMIS ACCORDS, supra note 7. 
 181. U.S. Department of State, supra note 11. 
 182. Id. Seven of the original eight signatories in 2020 were Global North 
countries. NASA, NASA, International Partners Advance Cooperation with First Signings of 
Artemis Accords, NASA (Oct. 13, 2020), https://www.nasa.gov/news-release/nasa-
international-partners-advance-cooperation-with-first-signings-of-artemis-accords/ 
(showing seven of original eight signatories in 2020 were Global North countries). 
 183. ARTEMIS ACCORDS, supra note 7 at § 1. 
 184. NASA wants to buy moon rocks from private companies. See e.g., Neel V. 
Patel, NASA Will Pay For Moon Rocks Excavated By Private Companies, MIT TECH. REV. 
(Sept. 10, 2020), https://www.technologyreview.com/2020/09/10/1008310/nasa-
pay-moon-rocks-lunar-samples-excavated-private-companies. NASA plans to open the 
ISS up to private visitors. Erin Winick, NASA Is Opening The ISS Up To Private Astronauts 
And Commercial Business, MIT TECH. REV. (June 7, 2019), 
https://www.technologyreview.com/2019/06/07/135029/nasa-is-opening-the-iss-
up-to-private-astronauts-and-commercial-business. NASA plans to buy Earth science 
imagery from commercial satellites. Debra Werner, NASA Awards Planet $7 Million 
Earth Imagery Contract, SPACE NEWS (Apr. 17, 2020) https://spacenews.com/planet-
nasa-contract-2020. NASA plans to bring private companies to the Moon. Erin Winick, 
NASA Has Selected The First Three Companies Bringing Payloads To The Moon, MIT TECH. 
REV. (May 31, 2019), https://www.technologyreview.com/2019/05/31/239052/nasa-
has-selected-the-first-three-companies-bringing-payloads-to-the-moon. 
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Accords, specifically aiming to support private exploration and 
extraction of space resources.185 In April 2020, Trump signed the 
Executive Order on Encouraging International Support for the Recovery 
and Use of Space Resources. Among other things, the Order states  

Americans should have the right to engage in commercial 
exploration, recovery, and use of resources in outer space, 
consistent with applicable law. Outer space is a legally and 
physically unique domain of human activity, and the United 
States does not view it as a global commons. Accordingly, it shall 
be the policy of the United States to encourage international 
support for the public and private recovery and use of resources 
in outer space, consistent with applicable law.186 

3. Do the Artemis Accords comply with the OST? 
Most of the content within the Accords is uncontroversial and 

primarily aims to implement various principles outlined in the OST.187 It 
thus establishes guidelines to promote best practices for human 
exploration of celestial bodies.188 These practices include ensuring 
peaceful uses of outer space, transparency, interoperability, assistance to 
personnel in outer space, registration of space objects, the release of 
scientific data, deconfliction of space activities, and sustainable use of 
outer space.189 These sections closely track principles present in the 
OST;190 some even track the OST verbatim.191 

Several sections of the Accords, however, raise pertinent questions 
about: (1) the proper interpretation of several provisions of the OST; (2) 
the agenda furthered by these interpretations; and (3) the future of space 
governance post-OST. All three have significant implications for the 
Global South’s role in the governance of outer space human activities, as 
represented by the controversial character of specific sections 10, 11, and 
9. 

Section 10 of the Accords concerns the extraction and utilization of 
space resources. Among other things, the section states in paragraph 2 
that, 
 

 185. Exec. Order No. 13914, supra note 12. 
 186. Id. 
 187. See Rossana Deplano, The Artemis Accords: Evolution or Revolution in International 
Space Law? 70 INT’L & COMPAR. L. 799, 801–12 (2021) (providing overview of elements 
of Artemis Accords that considered uncontroversial, small portion of the entire 
document). 
 188. Id. 
 189. Id. 
 190. Caitlin Kim, One Small Step for Space Law, REGUL. REV. (Mar. 24, 2022), 
https://www.theregreview.org/2022/03/24/kim-one-small-step-space-
law/#:~:text=For%20example%2C%20the%20Artemis%20Accords,Treaty%20but%
20insert%20new%20language. 
 191. The Artemis Accords include the same principle, verbatim, of peaceful 
exploration and the requirement of compliance with international law. Id. 
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The Signatories emphasize that the extraction and utilization of 
space resources, including any recovery from the surface or 
subsurface of the Moon, Mars, comets, or asteroids, should be 
executed in a manner that complies with the Outer Space Treaty 
and in support of safe and sustainable space activities. The 
Signatories affirm that the extraction of space resources does not 
inherently constitute national appropriation under Article II of the 
Outer Space Treaty, and that contracts and other legal 
instruments relating to space resources should be consistent 
with that Treaty.192 
This section, much like the text of the 2015 Space Act, advances a 

U.S. and capitalist-centered interpretation of both OST Article VI193 
(which requires States to authorize and provide continuing supervision 
to private actors performing activities in outer space) and OST Article 
II194 (which condemns national appropriation in space).195 This provision 
is perhaps the most controversial, especially when considered in the light 
of the continued efforts by the Global South to regulate outer space as a 
Global Commons,196 even as the American government has been trying 
to steer the interpretation of the OST toward allowing private 
exploitation of space resources since the drafting of the OST.197 

The crux of this controversy lies between the U.S. and Global North 
view that outer space is a resource ripe for private exploitation and the 
Global South view that outer space is a global commons that should be 
regulated as such.198 This has been an ongoing debate since the inception 
of the OST.199 U.S. lawyers have continually argued that Article II of the 
OST was not, legally speaking, a strong or binding provision.200 Instead, 
they claim it was a general statement about the “spirit” of the Treaty 
rather than a formal legal requirement for the equitable distribution of 
resources and access to space, particularly for developing countries.201 
 

 192. ARTEMIS ACCORDS, supra note 7 at § 10(a) (emphasis added). 
 193. Outer Space Treaty, supra note 6 at art. VI (“States Parties to the Treaty shall 
bear international responsibility for national activities in outer space, including the 
Moon and other celestial bodies, whether such activities are carried on by governmental 
agencies or by non-governmental entities, and for assuring that national activities are 
carried out in conformity with the provisions set forth in the present Treaty.”). 
 194. Id. at art. II (“Outer space, including the moon and other celestial bodies, is 
not subject to national appropriation by claim of sovereignty, by means of use or 
occupation, or by any other means.”). 
 195. See Deplano, supra note 187, at 804–808 (discussing the various ways section 
10 of the Artemis Accords can be interpreted to run afoul of the OST). 
 196. See supra Section IV.A and IV.B. 
 197. Id. 
 198. See supra Section IV.A for discussion on the resource imbalance between the 
Global North and South. 
 199. See supra Part IV for an image of the debate over resource imbalance and its 
impact on global interpretation of outer space law. 
 200. Durrani, supra note 130. 
 201. Id. 
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The Accords are a powerful and explicit step toward privatization and a 
first-come-first-serve distribution of space resources. As discussed 
above, this directly contradicts the numerous efforts by the Global South 
to ensure space is considered a global commons that requires equitable 
distribution of the benefits. A truly privatized outer space will likely only 
serve to make the rich richer, and the Global South will once again be 
subjugated to the will of wealthy (mostly Global North) actors. 

Similar issues surround Section 11 of the Accords, which addresses 
the deconfliction of space activities.202 Paragraphs 3 and 4 of this section 
reference two principles outlined in Article IX of the OST—specifically, 
the principle that States should conduct their activities in outer space 
“with due regard to the corresponding interests of other States Parties to 
the Treaty”203 and the duty to avoid harmful interference with the 
activities of other States Parties.204 Further, OST Article XII provides for 
free access to “all stations, installations, equipment, and space vehicles 
on the Moon . . . on a basis of reciprocity,” referring only to “maximum 
precautions [which] may be taken to assure safety and to avoid 
interference with normal operations.”205 To operationalize these 
principles, Section 11, paragraph 5, of the Accords mandates participants 
to share “necessary information regarding location and nature” of their 
activities and establish a “safety zone” to prevent potential harmful 
interference.206 These safety zones, designed as temporary measures, are 
meant to serve two purposes: first, to facilitate scientific discovery, and 
second, in alignment with Section 10 of the Accords, to facilitate “the 
safe and efficient extraction and utilization of space resources in support 
of sustainable space exploration and other operations.”207 

The Accords’ interpretation of these Articles of the OST may give 
rise to contradictions. These potential contradictions stem from the 
argument that the Accords’ proposed “safety zones,” aimed at 
preventing harmful interference as per OST Article IX, may be 
incongruent with the broad principles of open access outlined in OST 
Article XII and the stance against national appropriation expressed in 
OST Article II.208 Regardless of where one lands on the res communis 
debate, the introduction of “safety zones” could be interpreted as not in 
compliance with Article XII of the OST. To those in favor of a res 
 

 202. ARTEMIS ACCORDS, supra note 7 at § 11. 
 203. See Id.; Outer Space Treaty, supra note 6 at art. 9. 
 204. ARTEMIS ACCORDS, supra note 7 at § 11; Outer Space Treaty, supra note 6 at 
art. 9. 
 205. Outer Space Treaty, supra note 6 at art. 12. 
 206. ARTEMIS ACCORDS, supra note 7 at § 11. 
 207. Deplano, supra note 187 at 808. 
 208. Frans von der Dunk, The Artemis Accords and the law: Is the Moon ‘back in 
business’?, UNIV. AUCKLAND N.Z. (June 2, 2020), 
https://www.thebigq.org/2020/06/02/the-artemis-accords-and-the-law-is-the-moon-
back-in-business. 
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communis interpretation of outer space, however, the introduction of 
“safety zones” (regardless of potential extraction benefactors) raises 
additional concerns about impinging upon the res communis ethos. From 
the standpoint of res communis advocates, the establishment of “safety 
zones” introduces an element of spatial demarcation that may be seen as 
contradicting the open and freely accessible nature of outer space.209 

Moreover, the debate extends beyond the intent of resource 
extraction within these zones. Even if such extraction is conducted with 
a goal of equitable global monetary and scientific benefit (which the 
United States is clearly against210), the very act of creating exclusive zones 
can be seen as a departure from the spirit of open access that the res 
communis perspective (and OST Article XII) advocates.211 In essence, the 
argument contends that introducing “safety zones,” irrespective of the 
intentions behind and benefactors of resource extraction, challenges the 
fundamental tenets of res communis by introducing spatial restrictions and 
exclusive zones in a domain that should be considered open access. 

Another example of the Accords’ Global North bent is seen in 
Section 9’s provisions on preserving outer space heritage.212 The Accords 
define outer space heritage as including “historically significant human 
or robotic landing sites, artifacts, spacecraft, and other evidence of 
activity on celestial bodies in accordance with mutually developed 
standards and practices.”213 There is no provision in the OST regarding 
“outer space heritage,” but it is worth reviewing the Moon Agreement, 
which has a close provision and an alternative definition of “heritage.”214 
Article 7, paragraph 3, of the Moon Agreement stipulates that 

States Parties shall report to other States Parties and to the 
Secretary-General concerning areas of the Moon having special 
scientific interest in order that, without prejudice to the rights 
of the other States Parties, consideration may be given to the designation 
of such areas as international scientific preserves for which special protective 
arrangements are to be agreed upon in consultation with the 
competent bodies of the United Nations.215 
In this provision, the Moon Agreement envisioned a need to 
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preserve and protect specific sites of human activity in space. Still, it did 
not expressly designate these locals as connoting human heritage. It did, 
however, in Article 11 expressly declare lunar resources to be the “common 
heritage of mankind” and attempted to establish a system for equitably 
sharing the benefits derived from these resources.216 The Accords, in 
contrast, define “heritage” as specific locations in space where 
historically significant human activity occurred217. In contrast, the Moon 
Treaty—promulgated by mostly Global South Actors—viewed the 
entirety of the Moon as a common heritage meant to be shared 
equitably.218 While preserving specific locations in space where 
historically significant human activity took place is itself important, it is 
worth noting that this subtle shift in the definition of “heritage” serves 
to further undermine the Global South’s view of outer space as a global 
commons that is meant to be shared equitably. 

All of the debatable provisions outlined above can—and largely have 
been—interpreted to comply with the OST by most of the prominent 
actors in space exploration.219 However, asserting compliance between 
the Accords and the OST is possible only when approached from the 
legal perspective of the Global North. If one broadens one’s viewpoint 
to consider the perspectives of the Global South, taking into account 
their endeavors and viewpoints on space governance both during and 
after the OST drafting, it becomes apparent that these two documents 
are not harmonious. The Accords further a Northern-capitalist agenda 
in space at the expense of a more cooperative and equitable 
interpretation of space law, which Global South actors have repeatedly 
sponsored. As previously mentioned, the Global South has persistently 
worked, and continues to work, towards establishing a regulatory 
framework for space exploration and exploitation that upholds equity 
and avoids the pitfalls of colonialism.220 The Accords fail to uphold these 
values, and as the following section will detail, perpetuate the dominance 
of the Global North, further extending its hegemony from Earth into the 
realm of outer space. 
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V. WHERE SPACE GOVERNANCE IS HEADED 
The framework for space governance is changing almost as rapidly 

as space exploration technology. The OST and multilateral treaties are 
slow-moving, logistical, and political nightmares that have fallen by the 
wayside in modern space governance.221 To accommodate, Global South 
voices must adjust where and how they focus their attention. Brian Israel, 
for example, has outlined three methods for creating new space law: 
Space Law 1.0, Space Law 2.0, and Space Law 3.0.222 Space Law 1.0 
involves the formation of extensive multilateral treaties with binding legal 
obligations.223 While achieving a multilateral treaty is often considered a 
“holy grail” of legal reform,224 the prospect of this method shaping future 
space governance seems limited.225 Space Law 2.0 centers on national 
legislation independent of a treaty or extending beyond its direct 
obligations, thereby not imposing binding international obligations.226 
The United Nations recognized the rise of this form of governance, and 
in 2013, the General Assembly adopted Recommendations on National 
Legislation Relevant to the Peaceful Exploration and Use of Outer Space.227 This 
type of governance has drawbacks because it may lead to a 
“constitutional multipolarity” with various interpretations of existing 
treaties.228 The interpretations can run the gamut, sometimes aligning 
with treaty terms in good faith or, at worst, manipulating interpretation 
to suit an individual country’s agenda and thus creating fragmentation in 
the existing treaty regime.229 Lastly, Israel argues that we have now 
arrived at Space Law 3.0, developing a “private law system of contracts 
between operators.”230 As he explains, however, “[t]hese three categories 
should not be seen as a linear scale of how the law in outer space will 
develop, but as interrelated modalities of progress.”231 Indeed, the 
various forms of space governance described above are practiced 
worldwide. These multiple laws across countless regimes can muddy the 
water of finding bright-line rules in outer space. 

Space law is particularly susceptible to the issues that arise in 
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“anticipatory regulation.”232 Anticipatory regulation involves formulating 
rules designed to govern situations that may occur solely in the future. 
International Law Scholar G.M. Danilenko argued that “[w]hile 
anticipatory regulation may be useful for the establishment of a broad 
legal framework for future state activities, it is dangerous to rely on it too 
heavily in cases where detailed regulation of complex technical or 
economic issues is required.”233 Outer space exploration and exploitation 
has reached a point where broad legal frameworks (like the OST) cannot 
address the contemporary complexities arising from the complex 
technologies and economic factors associated with modern space 
activities. 

Science and technology have advanced tremendously since the 
signing of the OST. The clauses within the OST appear increasingly in 
need of refinement to effectively regulate emerging activities in outer 
space, both scientific and commercial. The rise of private entities as 
active participants in the exploration and utilization of outer space has 
led to a shift in emphasis from multilateral forums like COPUOS to 
domestic settings as the preferred setting for States to develop their space 
policies.234 The United States,235 Luxembourg,236 Japan,237 and the United 
Arab Emirates238 have all passed domestic laws regulating private 
exploitation and utilization of space resources. 

Space governance is also subject to the same trappings as 
international lawmaking more generally. Those in Power—the Global 
North—set the rules for the rest of humankind.239 The United States has 
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been a leader in space exploration and governance from the outset,240 and 
that does not appear to be changing any time soon. If smaller players 
want to get a foot in the celestial door, they must get on board with what 
the major players are doing.241 Much like the Cold War origins of space 
law, modern space governance is essentially divided between the West 
and the East.242 Russia has criticized the Accords for being “too U.S.-
centric.”243 Moreover, some scholars contend that the enforcement of 
the Artemis Accords could erode international law. For example, 
European Space Law scholar Stephan Hobe cautions that the “Artemis 
Accords are an attempt by the Americans to walk softly to legitimize their 
deviation from the Outer Space Treaty.”244 While characterizing the 
Artemis Accords as a political initiative, space law professor Frans von 
der Dunk argues that the United States intends to build consensus 
around its interpretation of the OST, especially concerning exploiting the 
Moon’s resources.245 

A. Where the Artemis Accords fit into this emerging legal landscape 
The Artemis Accords sit at the crossroads of multilateral political 

agreements and unilateral national legislation.246 The Accords were 
designed to establish a set of principles to be incorporated into upcoming 
bilateral agreements between NASA and each signing state.247 The 
Accords articulate the foundation for subsequent agreements without 
specifying the details.248 Simultaneously, their expansive provisions are 
forward-thinking, requiring participants to undertake actions, the 
regulation of which is a subject for future multilateral negotiation.249 By 
doing so, “they depart from the anticipatory approach to regulation of 
outer space activities endorsed by the U.N. outer space treaties.”250 

The Accords also represent a significant instrument in outer space 
soft law. In contrast to previous soft law instruments, which were 
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typically crafted by COPUOS and presented to all states at the U.N. 
General Assembly251, the Accords were predominantly drafted by the 
United States.252 The Accords represent the efforts of a single state to 
interpret or potentially modify the boundaries of outer space law.253 
According to David Fidler, “the United States is leveraging existing 
governance regimes to advance space activities instead of seeking a 
revision of the OST or negotiating a new agreement.”254 This departure 
from the global approach previously used in soft law creation is 
particularly evident in sections 10 (Space Resources)255 and 11 
(Deconfliction of Space Activities)256 of the Accords. In these sections, 
the intention is clear—to present an interpretation that aligns with the 
Global North’s views of the OST and aims to resolve the ambiguity 
among participant views accordingly.257 

It’s important to highlight that while the Accords adopt a somewhat 
multilateral approach to governance, this model has notable limitations. 
A soft law approach led by one state may exclude relevant stakeholders 
from the governance process.258 For instance, being spearheaded by a 
single state allows national laws to influence and restrict who can 
participate in the agreement.259 In the case of the Artemis Accords, China 
is effectively excluded from committing to them due to domestic 
legislation in the United States.260 While this may not have immediate 
practical implications for the Chinese space program, which is pursuing 
its independent mission to the Moon,261 it does impact the formation of 
norms in outer space, influencing how they are created and their 
implications for future instruments. Given the astronomical costs of 
space travel, the United States has essentially shaped an environment that 
compels less wealthy nations to either align with their interpretations or 
risk being left behind. This is precisely what several Global South 
countries have done despite previous efforts to resist the American 
agenda in space.262 
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VI. CONCLUSION 
The Artemis Accords are the most influential recent development in 

international space governance, and the ramifications of this multilateral 
agreement will have profound effects on the trajectory of space 
exploration, exploitation, and space governance for the foreseeable 
future. Formal binding treaties are difficult to achieve, and international 
lawmaking is trending away from this process, especially in sectors that 
change as rapidly as outer space exploration does. The United States 
understands this and purposefully uses its power and influence to 
continue to steer the direction of space law in its favor. Space law scholar 
Harris Durrani argues that the U.S. agenda in space via Space Force, and 
subsequently the Artemis Accords, “is not just a matter of ‘exploration’ 
but the most recent instance of spaceflight’s postcolonial legacies that 
facilitate surveillance, military strikes, media, communication, resource 
surveying, disaster relief, and climate science.”263 

As much as the Global North—and the United States in particular—
wields the power in space governance, the Global South must remember 
they also wield tremendous power. There is strength in numbers, and the 
Global South greatly outnumbers the Global North. Many countries in 
the Global South also share a distinct geographical advantage for 
launching into space, communicating with spacecraft, and monitoring 
orbit because of their closeness to the equator.264 Global North countries 
need Global South countries to launch their spacecraft. The Global 
South should leverage this fact to continue to push for an equitable space 
law regime. 

Understanding the history and context of the formation of Space 
law, who was invited and who wasn’t invited to participate, who actually 
meaningfully participated, and whose agenda the laws serve is the first 
step in recognizing and correcting an imperialist trajectory. Every human 
being on Earth can look up at the night sky and see the tremendous 
potential the universe we all share has to offer. It is time for manmade 
governance structures to reflect fair and equitable access and distribution 
of this potential. Space is indeed the final frontier, and humanity is more 
than capable of learning from our past and working to create a better 
future. It simply requires listening and incorporating the ideas of those 
traditionally marginalized under the historical and current legal regime. 
The Global South has been working tirelessly for decades to promote a 
free and open outer space, and it is well past due that the Global North 
steps back and allows the last Global Commons to be regulated as such, 
for the benefit of all humankind. 
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