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Applied Behavior Analysis is considered the gold standard in autism
treatment in the United States and is growing in popularity globally. As
generations of children who received the treatment en masse in the late
20th and early 21st centuries come of age, autistic self-advocates are
speaking out against the practice as dehumanizing erasure and an offense
to the neurodiversity movement. Giving credence to their claims, the
treatment shares historical, theoretical, and practical roots with
conversion therapy for LGBTQ+ persons. This Comment stands for the
proposition that Applied Behavior Analysis treatment is a violation of
three human rights treaties: the United Nations Convention on the
Rights of Persons with Disabilities, the Convention on the Rights of the
Child, and the Convention Against Torture. This Comment calls on
signatories to these treaties to abolish the practice, halt their acceptance
of practitioner licenses, and direct funding to research on alternative
interventions that prioritize alleviating the impact of societal obstacles
and developing each person’s identity as autistic members of society. As
the birthplace and hub of Applied Behavior Analysis development,
industry, and education, the United States should adopt the treaties and
set an example to the rest of the world by prohibiting further licensure,
providing more resources to alternative treatments, and amending laws
on insurance coverage to allow for other treatments.
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advisor, Professor Susan Dejarnatt, who helped guide me along the path to turning a
topic that keeps me up at night into a piece of respectable legal writing. Thank you to
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grandmother who have sacrificed so much for my happiness and success.
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I. INTRODUCTION

The founder of Applied Behavior Analysis, Dr. Ivar Lovaas, was
often quoted as saying, “If a child cannot learn in the way we teach, then
we must teach in the way the child can learn.”! However, his practice was
a brutal corruption of his words. An article in Life Magazine in 1965
propelled Lovaas’s harsh version of behaviorism into the realm of autism
treatment, its first line opening, “[e|nraged bellows at the boy, then a
sharp slap in the face. This deliberate, calculated harshness is part of an
extraordinary new treatment for mentally crippled children.””” The jarrin%
article provided a glimmer of hope for parents of autistic children

1. Justin B. Leaf et al., Applied Behavior Analysis is a Science and, Therefore, Progressive,
46 J. OF AUTISM AND DEVELOPMENTAL DISORDERS 720, 722 (2015).

2. Don Moset, Screams, Slaps, and Love: A Surprising, Shocking Treatment Helps Far-gone
Mental Cripples, LIFE, May 7, 1965, at 87.

3. This Comment uses both person-first and non-person-first language to discuss
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experiencing severe distress and self-harm who, at the time, had no other
options for treatment besides institutionalization. However, today, the
first generations who received the treatment en masse are beginning to
speak out against it, claiming that it was harsh, abusive, and tantamount
to the erasure of the autistic identity. Autistic blogger and former
Executive Director of the Autistic Self Advocacy Network, Julia Bascom,
reflects on the treatments she received as a child:

When I was six years old, people who were much bigger than

me with loud echoing voices held my hands down in textures

that hurt worse than my broken wrist while I cried and beg%

and pleaded and screamed. ... My hands are one of the

places on my body that I usually recognize as my own, can feel,

and can occaslonally control . . . My hands know thlngs the rest

of me doesn’t. . . . They tell me - what I think, what I know, what

I remember. ... My hands are an automatic feedback loop,

touching and feeling simultaneously. 1 think I understand the

whole world when I rub my fingertips together. . . . [I]f you grab

my hands, if you grab the han§ a developmentaﬂy disabled

person, if you teach qulet hands if you work on eliminating

‘autistic symptoms’ and ‘self- stlrnulatory behavlors if you take
away our voice, if you...ThenI...I.

Another autistic person descrlbes the lessons learned from receiving
the treatment as a child, saying, “What we saw was a long process of
resignation where we were taught that anybody was allowed to put their
hands on our bodies any way they wanted and we weren’t allowed to say
no . 77()

Apphed Behavior Analysis therapy is the primary treatment for
autism in the United States, and is growing in popularity across the

autistic people/people with autism. This is because there seems to be no true consensus
on what language is preferred among the autistic community. While person-first
language (e.g., people with autism) is usually used in academic contexts and among self-
advocates to de-emphasize the disability label, others prefer non-person-first language
(e.g., autistic people) because they seek to promote their autistic identity with pride. See

e.g., BARRY M. PRIZANT, UNIQUELY HUMAN: A DIFFERENT WAY OF SEEING AUTISM
ix (2015) (explalmng his choice as non-autistic author to use person-first language in his
book to show autism as form of neurodiversity); see e.g., DEVON PRICE, UNMASKING
AUTISM 46 (2022) (explaining why he as an autistic person chose not to use person-first
language in his book about autism and capitalizes “Autistic person” to show pride in
his autistic identity).

4. See Rachel A. Bowman & Jeffrey P. Baker, Screams, Slaps, and Love: The Strange
Birth of Applied Bebavior Analysis, 133 PEDIATRIC HIST. CTR. 364, 364 (2014) (describing
impact of article’s harsh reality on parents in choosing treatment for their autistic
children).

5. Julia Bascom, Quiet Hands, JUST STIMMING ... (Oct. 5, 2011, 2:36 AM),
https://juststimming.wordpress.com/2011/10/05/ quiet-hands.

6. Faashit, Comment to Invisible Abuse: ABA and the Things Only Autistic Pegple Can
See, NEUROCLASTIC (Feb. 27, 2023, 4:55 AM), https://neuroclastic.com/invisible-
abuse-Applied Behavior Analysis-and-the-things-only-autistic-people-can-see.



4 TEMPLE INT'L & COMPAR. L.J. [39.1

Western wotld.” It is rooted in the now defunct behaviorism
methodology of psychologist B. F. Skinner,” and was adapted to treat
children with developmental disabilities like autism by Ivar Lovaas in the
1960s.” The treatment endeavors to reform autistic behaviors to enable
independent living and social relationships while also eliminating harmful
and disruptive behaviors."” Critics of Applied Behavior Analysis,
primarily autistic adults who received the treatment as children,
alternatively view the treatment as autistic identity erasure—norming
children’s behaviors instead of focusing on developing healthy adaptive
and social skills for overall empowerment and wellbeing. "

Applied Behavior Analysis therapy should be abolished in the United
States and abroad because, at its core, it is a violation of international
human rights treaties, including the United Nations Convention on the
Rights of Persons with Disabilities, the Convention on the Rights of the
Child, and the Convention Against Torture.'” Applied Behavior Analysis
therapy shares the same foundation as conversion therapy for LGBTQ+
persons and continues to carry out the same discriminatory,
disempowering, and dehumanizing results, attempting to change a core

7. See Aileen Herlinda Sandoval-Norton et al., How Much Compliance is Too Much
Compliance: Is Long-Term Applied Bebavior Therapy Abuse?, 6 COGENT PSYCH., 1, 2 (2019);
see Justin Barrett Leaf et al., Evaluating Kupferstein’s Claims of the Relationship of Bebavioral
Intervention to PTSS for Individuals with Autism, 4 ADVANCES IN AUTISM 122 (2018)
(explaining prevalence and success of Applied Behavior Analysis in quality of life
improvements in response to critical study claiming the practice increases incidence of
post-traumatic stress disorder in patients); see generally Bebavioral Treatment of Autism and
Other  Developmental — Disabilities, =~ BEHAV. ANALYST  CERTIFICATION BD.,
https:/ /www.bacb.com/about-behaviot-analysis/ treatment-of-autism-and-other-
developmental-disabilities [hereinafter Bebavioral Treatment]; see generally Henry S. Roane
et al., Applied Bebavior Analysis as Treatment for Autism Spectrum Disorder, 175 ]. OF
PEDIATRICS 27 (2016) (summarizing Applied Behavior Analysis for pediatricians given
its prominence and patents’ growing calls for insurance coverage).

8. See A Father, a Son and the ABA Machine, UNIQUELY HUMAN: THE PODCAST
(June 23, 2023), https://uniquelyhuman.com/2023/06/23/a-father-a-son-and-the-
aba-machine-john-summers (interviewing historian and father of autistic son, John
Summers, about fraught history of behaviorism in psychology); see also John Summers,
The — Mismeasure of  Misha, BosTON GLOBE (Nov. 27, 2022),
https:/ /www.bostonglobe.com/2022/11/21/opinion/mismeasure-misha (desctibing
how behaviorism was designed to be in contradiction to understandings of internal
motivation, judgment, and emotions).

9. See STEVE SILBERMAN, NEUROTRIBES 281-287 (2016) (explaining origins of
Applied Behavior Analysis).

10. AutisM SPEAKS, 100 DAY KIT FOR YOUNG CHILDREN 12 (2020)
https:/ /www.autismspeaks.otg/sites/default/files/100_Day_Tool_Kit_Young Child
ren.pdf (describing how Applied Behavior Analysis focuses on changing children’s
behaviors to improve long-term outcomes).

11. See infra Section 111.B for a description of Applied Behavior Analysis treatment
and how there are concerns about lack of efficacy, an over-emphasis on rote
memorization, and uses of cruel means and ends.

12. See infra Part V for an analysis of how the treaties may affect Applied Behavior
Analysis therapy as practiced in the United States and abroad.
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aspect of someone’s identity."”

This Comment seeks not to condemn those parents who chose
Applied Behavior Analysis for their children as a saving grace; the
practitioners who passionately implement the treatment with their
students; or the autistic people who claim that Applied Behavior Analysis
enabled them to become the functioning members of society they always
sought to be. Instead, this Comment seeks to elevate the amassing voices
of autistic self-advocates who decry their individual experiences at the
hands of Applied Behavior Analysis and reject its fundamental premise—
that autism is a condition to be cured—in favor of interventions that allow
for the understanding that autism is a unique identity that comes with
both challenges and advantages, to be uplifted and supported. While
Applied Behavior Analysis may have moved society forward in early
interventions for autistic people,'* it should not be the defining model of
what we can provide for autistic children in modern society. Rather,
research funding, insurance providers, and medical professionals should
prioritize interventions that focus on alleviating the impact of societal
obstacles and developing each person’s identity as autistic members of
society.”

This Comment begins by summarizing the main theoretical
approaches to disability that inform prominent autism interventions and
relevant treaties in Part II. Part IIT discusses autism and the history of
Applied Behavior Analysis treatment followed by critiques of the
treatment. Next, Part IV discusses the pertinent articles of the United
Nations Convention on the Rights of Persons with Disabilities, the
Convention on the Rights of the Child, and the Convention Against
Torture that concern mistreatment, abuse, independence, and living with
dignity. Part V addresses Applied Behavior Analysis in the context of
these international human rights treaties. Finally, Part VI discusses
recommended next steps for the global community. Ultimately, this
Comment argues that, in line with the neurodiversity'® critique, Applied
Behavior Analysis should be banned and replaced with interventions that
support autistic children’s wellbeing by supporting their natural
development; teaching functional skills for emotional regulation,

13. See infra Subsection III.B.3 which addresses the connections between
conversion therapy for LBTQ+ people and Applied Behavior Analysis for autistic
people.

14. See AUTISM SPEAKS, supra note 10 for an explanation of how Applied Behavior
Analysis improves functional skills, cognition, and language.

15. See infra Subsection 111.B.4 for a discussion of critiques of Applied Behavior
Analysis treatment and see zzfra Part V for a discussion of Applied Behavior Analysis
through the lens of international human rights treaties.

16. Dictionary.com defines “neurodiversity” as “the variation and differences in
neurological structure and function that exist among human beings, especially when
viewed as being normal and natural rather than pathological.” DICTIONARY.COM,
https:/ /www.dictionary.com/browse/neurodiversity (last visited Jan. 6, 2025).
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communication, relationship-building, and daily living; and encouraging
their unique neurodiverse identities.

II. THEORETICAL APPROACHES: MEDICAL, SOCIAL, AND HUMAN
RIGHTS MODELS OF DISABILITY

The two prevailing approaches to understanding disability are the
medical model and the social model. However, in the international legal
community, the United Nations Convention on the Rights of Persons
with Disabilities (Disability Convention) reflects an evolution of the
social model towards the human rights model."”

A. Medical Model

The medical model of disability is the classic perspective on
disability."® The model focuses on disability as an individual defect and
deviation from the norm, the logic of which has been used to justify the
exclusion of disabled persons."” Harmful consequences of the medical
model include institutionalization and the removal of legal autonomy.”
Those who conform to the medical model in their view of autism talk in
terms of finding a cure for autism or extinguishing autistic behaviors.”'
Organizations like Autism Speaks, which traditionally ascribed to the
medical model,”” have been the main source of information for parents

17. See Theresia Degener, A New Human Rights Model of Disability, in THE UNITED
NATIONS CONVENTION ON THE RIGHTS OF PERSONS WITH DISABILITIES: A
COMMENTARY 41, 41-55 (Valentina Della Fina et al. eds., 2017) (describing Disability
Convention’s new application of human rights model to disability challenges).

18. See id. at 42 (describing prevailing medical model views of parties to Disability
Convention).

19. See id. (describing how medical model approach can justify exclusion of
disabled persons).

20. See id. (desctibing dangerous assumptions of medical model such as assuming
that disabilities preclude access to legal autonomy).

21. See SILBERMAN, supra note 9, at 64 (describing limited and disheartening
resources available to parents that explain autism and treatment as recently as 2000).

22. Autism Speaks relied on language focused on treatment and cures of the
disorder of autism for many years before removing the “cure” language in 2016. It also
relies on language related to the stages of grief in providing insight to parents on how
they might react emotionally to their child’s autism diagnosis. See, e.g., AUTISM SPEAKS,
supra note 10, at 9; see Sara Luterman, Trouble on Sesame Street, SLATE (Aug. 16, 2019,
12:55 PM), https://slate.com/human-interest/2019/08/sesame-street-autism-speaks-
controversy-julia.html (explaining that Autistic Self-Advocacy Network pulled out of
partnership with Sesame Street after Sesame Street partnered with Autism Speaks
because of language in 100 day kit); Sara Luterman, The Biggest Autisn Advocacy Group is
Still Failing Too Many Autistic Pegple, WASH. POST (Feb. 14, 2020, 6:00 AM)
https:/ /www.washingtonpost.com/outlook/2020/02/14 /biggest-autism-advocacy-
group-is-still-failing-too-many-autistic-people (explaining how Autism Speaks decided
to change language used to refer to people with autism in response to its own social
media polls rather than outspoken voices and organization in the self-advocate
movement). Alternatively, organizations like Autistic Women & Nonbinary Network
publish alternative guides for parents of newly diagnosed autistic children. The guide



2025] CRITIQUE OF APPLIED BEHAVIOR ANALYSIS THERAPY 7

of autistic children for decades. The medical model of disability is in

opposition to the now prevailing doctrine of the social model of
disability.

B. Social Model

In general, autistic self-advocates helped to change the dominant
narrative in alignment with the social model.* They directed the change
because they consider the medical model of autism belittling and
othering due to the fact that it places the onus on people with disabilities
to change to conform to societal norms.” The social model pushes back
on the idea that people with disabilities must assimilate to neurotypical
behaviors and asserts instead that society should become more accepting
and accommodating to people’s varying abilities, strengths, and ways of
interacting in the wotld.” The social model focuses on how the
relationship between disabled people and society is what defines a
person’s disability status.”” Michael Oliver, acclaimed disability studies
professor who coined the concept of the social model,” sees the medical
model and its harmful exclusionary effects as the politics of
disablement.” The social model views disability as a political status that

also focuses on the challenges facing autistic gitls and autistic non-binary people
because diagnoses in boys and men still far exceed diagnoses in girls and women. In
general, the guide suggests that parents focus on accepting their child and their
diagnosis as fundamental to who they ate; avoiding fear or panic; preparing for a lonely
path in a patriarchal, neurotypical world; preparing to protect their child; and learning
who they are without trying to change them. See generally 1E1 WILEY-MYDSKE,
INFORMATION & RESOURCES FOR PARENTS & CAREGIVERS OF NEWLY DIAGNOSED
AUTISTIC KIDS, https://awnnetwork.org/wp-content/uploads/2022/11/FINAL-
English-Parent-Packet-1027.pdf (speaking to parents of children newly diagnosed with
autism in a way that celebrates neurodiversity and allays fear of difference) (last visited
Jan. 6, 2025).

23. See Luterman, supra note 22 (showing how medical model is outdated and at
odds with updated approach to autism).

24. See SILBERMAN, su#pra note 9, at 471 describing the recent change in approach
heralded by autistic people is proposing solutions for people to live in neurodiverse
harmony.

25. See Rhoda Olkin, Conceptnalizing Disability: Three Models of Disability, AM. PSYCH.
AssoC. (Mar. 28, 2022), https://www.apa.org/ed/precollege/psychology-teachet-
network/introductory-psychology/disability-models (defining how medical model
attempts to make people with disabilities “normal” and views medical professionals as
exclusive experts).

26. See id. (explaining how social model of disability puts pressure on society to
remove environmental batriers for people with disabilities).

27. See DEGENER, supra note 17, at 44 for a description of how social model
focuses on how social relations define disability status to contribute to inequality.

28. See David Brindle, Mike Oliver Obituary, THE GUARDIAN (Mar. 19, 2019, 12:41
EDT), https:/ /www.theguardian.com/society/2019/mar/19/mike-oliver-obituary
(describing legacy of disability academic and activist Michael Oliver after his passing in
2019).

29. DEGENER, s#pra note 17, at 42.
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is externally constructed by society, not dictated by someone’s physical
or mental condition.”

Autistic self-advocates align more closely with the social model”
because they consider autism to be a “perfectly normal form of human
difference,”” associated with the neurodiversity movement.” Dr. Barry
Prizant, speech-language pathologist and autism expert, similarly
categorizes being autistic as just another way of being “uniquely
human.”* Science journalist Steve Silberman describes autism as “a
strange gift from our deep past, passed down through millions of years
of evolution,” because it seems to have evolved from old genes that are
shared amongst the broader human population that appear more densely
in certain families.” Recent studies suggest that autism is the result of an
evolutionary change happening in our genome which allows for
enhanced cognition, suggesting that autism is an evolutionary strength
rather than a deficit.” The methods of autism diagnoses supports the
social model of disability because the diagnoses are primarily the result
of observation of behaviors by psychologists, not scans of the brain or
blood, leading to subjective identifications of the condition.”

C. Human Rights Model

The human rights model is a step forward from the social model in
that it enables legal personhood in a way that the social model implies

30. See Mike Oliver, The Social Model of Disability: Thirty Years On, 28 DISABILITY &
Soc’y 1024, 1024 (2013); see, e.g., PRICE, supra note 3, at 230 (describing how the insular
Deaf community imagines a world where Deafness is not disability).

31. See PRICE, su#pra note 3 for a description of Price’s experience within the autistic
self-advocacy community.

32. See id. at 8-9 (describing Price’s exposure to the autistic self-advocacy
community).

33. Neurodiversity is the idea that neurological differences should be celebrated
rather than quieted or suppressed by society at large or the medical system. See, e.g.,
Robert Chapman & Havi Carel, Newurodiversity, Epistemic Injustice, and the Good Human Life,
53 J. OF SOc. PHIL. 614, 616 (2022) (explaining how neurodiversity aligns with social
model of disability and autism).

34. See PRIZANT, supra note 3, at 4-5 (2015) to understand the expanding
perspective that behaviors of children with autism are not “autistic behaviors” but
“human behaviors and buman responses based on a person’s experience.”

35. SILBERMAN, s#pra note 9, at 470.

36. Bill Hathaway, Genetic Risk of Autism Spectrum Disorder Linked to Evolutionary Brain
Benefit, YALENEWS (Feb. 27, 2017), https://news.yale.edu/2017/02/27/genetic-tisk-
autism-spectrum-disorder-linked-evolutionary-brain-benefit  (explaining  optimistic
results of 2017 study based on genome research of autistic people).

37. See Themistoklis Pantazakos, Treatment for Whom? Towards a Phenomenological
Resolution of Controversy Within Autism Treatment, 77 STUD. IN HIST. AND PHIL. OF
BIOLOGICAL & BIOMEDICAL SCI., 1, 2 (2019) (explaining that autism is diagnosed
through observations of behaviors and lacks any medicinal treatments that reverse
symptoms).
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but does not assert overtly.” The human rights model is prescriptive of
rights that all humans have, that are inalienable and non-derogable to
their personhood, no matter their disability status.” The human rights
model has a more expansive view of protected rights than the social
model."” The social model lends itself to anti-discrimination and civil
rights policies, but the human rights model mcludes civil, political,
economic, social, and cultural positive rights." The social model of
disability can madvertently lead to welfare policies that inhibit
empowerment and autonomy, whereas the human rights approach
endorses the slogan of “[w]e want rights not charity,” predominant
among disability activists.” The human rights model also allows for a
more comprehensive view of the disabled person’s experience by making
space for the health challenges associated with disability statuses and then
demanding that these differences are accounted for in reforms.”

ITI. AUTISM AND ABA

A. Autism

Autism spectrum disorder (autism), as defined by the United States
National Institute of Health, is a “neurological and developmental
disorder that affects how people interact with others, communicate,
learn, and behave.”* The primary source of psychological diagnoses, the
Diagnostic and Statistical Manual of Mental Disorders, categorizes
autism as a condition that expresses itself through restrictive or repetitive
behaviors and challenges in social communication.” Restrictive or
repetitive behaviors come in many forms but can look like hand-

38. See DEGENER, s#pra note 17, at 43 for a description of the human rights model
view of disabled persons with dignity and rights to be viewed as persons before the law.

39. Id.

40. 1d. at 44.

41. 1d.

42. See id. at 45 (explaining the importance of choice and control in policies
focusing on disability rights).

43. See id. at 47 (explaining how social model is critiqued for ignoring everyday
challenges and pains of disabilities).

44, Auntism Spectrum Disorder, NATIONAL INSTITUTE OF MENTAL HEALTH (Feb.
2023), https:/ /www.nimh.nih.gov/health/topics/autism-spectrum-disorders-asd.

45, See CONNIE WONG ET AL., EVIDENCE-BASED PRACTICES FOR CHILDREN,
YOUTH, AND YOUNG ADULTS WITH AUTISM SPECTRUM DISORDER 2 (2014),
http://autismpdc.fpg.unc.edu/sites/autismpde.fpg.unc.edu/files/2014-EBP-
Report.pdf (summarizing evolution of diagnostic criteria for autism); LAURA J. HALL,
AUTISM SPECTRUM DISORDERS: FROM THEORY TO PRACTICE 2 (3d. ed. 2018)
(explaining evolution of autism definition to most recent fifth edition of psychiatric
diagnostic manual).
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flapping,* echolalia,”” strict adherence to routines,” extended
conversation about a niche special interest” (sometimes negatively
referred to as “obsessions”), becoming easily overwhelmed by change,
and sensory sensitivity.”’ Challenges in social communication can express
themselves through eye contact avoidance,”) minimal peer
relationships,” limited verbal language,” and trouble with deciphering
social cues.” As of 2020, one out of every thirty-six children in the United
States identified as autistic, according to the Centers for Disease Control
and Prevention.” As of 2022, one out of every one hundred children was
identified with autism globally, according to the World Health
Organization.”

46. CAR Autism Roadmap, Stimming: What Is 1t and Does It Matter?, CHILDREN’S
HOSPITAL OF PHILADELPHIA RESEARCH INSTITUTE (last updated May 29, 2020),
https:/ /www.research.chop.edu/cat-autism-roadmap/stimming-what-is-it-and-does-
it-mattet.

47. See PRICE, supra note 3, at 27-35 for a description of behaviors commonly
associated with autism which also defines echolalia as “phrase repeating.”

48. SeeNebraska Autism Spectrum Disorders Network, Rules and Routines, U. NEB.-
LINCOLN, https://www.unl.edu/asdnetwork/virtual-strategies/rules-and-routines
(last visited Jan. 6, 2025) (explaining how routines provide predictability, stability, and
safety for autistic students).

49. See HALL, supra note 45 for a definition of the autism diagnosis, requiring
deficits in two out of four categories: repetitive behaviors or speech, ritualized routines,
fixated interests, and hyper- or hypo-reactivity.

50. See PRICE, s#pra note 3, at 3 for a description of how Price became aware of
his own autism through conversation with newly diagnosed family member.

51. Seeid. at 100 (describing punishment lack of eye contact in an Applied Behavior
Analysis treatment setting).

52. See, e.g., PRICE, supra note 3 at 236—270 for explanations of challenges in peer
relationships for autistic people and advice to autistics on strengthening relationships
within and outside of autistic community.

53. See Mayo Clinic Staff, Autism Spectrum Disorder, MAYO CLINIC (Jan. 6, 2018),
https:/ /www.mayoclinic.org/diseases-conditions/autism-spectrum-
disorder/symptoms-causes/syc-20352928 (explaining that lack of language or
abnormal speech is typical symptom of autism).

54. For example, an adult autistic woman explains how she relies on logic more
than neurotypical people and has had to actively learn and adapt to social cues
patticularly in her dating life. When on a date, she did not readily recognize that a man
was lying about the death of his mother to elicit sympathy and, as a result, physical
intimacy with her. She explains: “The reason autistic people face so much abuse . . . is
that so many non-autistic people lie, not that autistic people miss those lies.” Emily
Sohn, How Abuse Mars the Lives of Autistic Pegple, SPECTRUM NEWS (Feb. 5, 2020),
https:/ /www.spectrumnews.otg/ features/deep-dive /how-abuse-mars-the-lives-of-
autistic-people.

55. Data and Statistics on ASD, Centers for Disease Control and Prevention (Apr.
4, 2023), https:/ /www.cdc.gov/autism/data-
research/PCDC_AAref Val=https://www.cdc.gov/ncbddd/autism/data.html
(explaining study results looking at children aged eight nationally).

56. Autisn, WORLD HEALTH ORG. (Nov. 15, 2023), https://www.who.int/news-
room/fact-sheets/detail /autism-spectrum-disorders.
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B. Applied Behavior Analysis

In the search for evidence-based practices that are effective
treatments for autism, Applied Behavior Analysis stands as the most
prolific, often referred to as the “gold standard” in treatment.”” Applied
Behavior Analysis is a highly intensive treatment regimen of twenty-five
to forty hours per week of therapy.” Children work one-on-one with
specially trained clinicians implementing core procedures like discrete
trial training.”’ The clinician prompts a predetermined cue to get the child
to perform a specific behavior, also known as the antecedent.”” The
clinician then assists the child in providing a response, also known as the
behavior.” Finally, when the child is deemed successful at responding
appropriately, the clinician provides positive reinforcement or some
other consequence if the child is not deemed successful.”” The therapy
works in stages, first focusing on extinguishing and replacing behaviors
that are viewed as impediments to learning, such as stimming or
aggression.” Once the child learns replacement behaviors, then they
move on to language skills that build up to social and conversation skills
in preparation for pre-academic skills for reading and writing in
elementary school.*

Applied Behavior Analysis is practiced globally but is most popular
and has the most support in medicine, education, and psychology in the

57. Sandoval-Norton et al., supra note 7; see generally Behavioral Treatment, supra note
7 (presenting general information on Applied Behavior Analysis from main certification
board, Behavioral Analyst Certification Board). See Leaf et al., supra note 7 for an
explanation of the prevalence and success of Applied Behavior Analysis in quality of
life improvements in response to a critical study claiming that the practice increases
incidence of post-traumatic stress disorder in patients. See Roane et al., s#pra note 7 for
a summary of Applied Behavior Analysis for pediatricians given its prominence and
patents’ growing calls for insurance coverage.

58. See Leaf et al., supra note 8, at 129 for a description of requirements for
effective Applied Behavior Analysis treatment.

59. What Works Clearinghouse: Lovaas Model of Applied Bebhavior Analysis, U.S. DEP'T
OF Ebuc. 2— (2010),
https:/ /ies.ed.gov/ncee/wwe/Docs/InterventionReports /wwe_lovaas_082410.pdf
(describing the foundational methods of Applied Behavior Analysis common across
practitioners).

60. See AUTISM SPEAKS, supra note 10 for a description of core elements of
Applied Behavior Analysis.

61. Id.

62. Id.

63. Stimming is the term used to describe self-stimulating behaviors that usually
present themselves in repetitive body movements, like tapping your foot. Common
stims associated with autism are rocking your entire body back and forth, spinning
around, or flapping your hands very quickly. See CAR Autism Roadmap, s#pra note 46
which defines stimming and discusses its cause and impact; see, eg, The Stim List,
CHILDREN’S HOSPITAL OF PHILADELPHIA [hereinafter S#mming], https://ican-
do.net/images/thestimlist.pdf (last visited Jan. 3, 2024) (listing examples of common
stims of autistic people).

64. AUTISM SPEAKS, supra note 10, at 13, 62.
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United States.” The American organization, the Behavior Analyst
Certification Board, is the primary institution that certifies clinicians and
university programs. However, the group limited international
certifications to Canada, Australia, and the United Kingdom as of
January 1, 2023.%

1. History of Applied Behavior Analysis

Applied Behavior Analysis therapy is rooted in the now disfavored
psychological framework of behaviorism.”” Applied Behavior Analysis
adopts the antecedent, behavior, and consequence process of
behaviorism and operant conditioning of influential psychologist B. F.
Skinner.”® Skinner rewarded animals with food if they engaged in a new,
desired behavior, and he stopped providing the food as punishment if
the animals engaged in an undesirable behavior.”” The process of training
the animal out of the behavior is called extinction.” In some
circumstances, to promote extinction of behaviors, Skinner would zap
the animal with a small electric shock.” This approach lost favor because
itignored the internal motivators of the animal and often led to irrelevant
behaviors when the animal was trying to avoid the punishing shock.”

Dr. Ivar Lovaas, the father of Applied Behavior Analysis, turned the
antecedent, behavior, consequence process of Skinner into discrete trial
training.” Discrete trial training breaks down larger everyday tasks—

65. See generally Mickey Keenan et al., Professional Development of Bebavior Analysts in
Europe: A Snapshot for 21 Conntries, 16 BEHAVIOR ANALYSIS IN PRACTICE 709, 710 (Nov.
2022) (explaining landscape of treatment certification as well-established in United
States but faltering in Europe as BACB halts international certifications, even though
there are many growing professional networks across Europe).

66. FAQs About the 2023  International ~ Changes, BEHAVIOR ANALYST
CERTIFICATION BOARD (Jul. 13, 2022), https://www.bacb.com/fags-about-the-2023-
international-changes.

67. Behaviorism, a subfield of psychology, forms the basic foundation for how we
think about training both people and animals to perform in a certain way. However,
Skinner’s hyper-fixation on external factors over internal emotions as motivators of
behavior is now considered outdated in psychology. Major critiques putting forward
the complexities of internal thought processes related to memory, attention, and
emotion gained influence after public critique by famed linguist Noam Chomsky.
Bebaviorism, PSYCHOLOGY TODAY,
https:/ /www.psychologytoday.com/us/basics/behaviotism (last visited Jan. 6, 2025).

68. See SILBERMAN, s#pra note 9, at 282 for an explanation of Skinner’s classic
experiments training rats. The rats were trained to press a bar to receive a food reward.
To extinguish the behavior of pressing the bar, Skinner zapped the rat with electric
shock as punishment.

69. Id.

70. Id.

71. Id.

72. Id. at 282-83.

73. Discrete trial training sessions are intensive one-on-one sessions with a
practitioner lasting up to three hours. Those three hours consist of short blocks of
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brushing your teeth, getting dressed, responding in conversation—into
stepwise tasks that can be learned and built upon in order to promote
independence and social skills.” Lovaas’s goals were to learn more about
the efficacy of behaviorism and prevent autistic children from being
institutionalized.” Below is an example from Lovaas’s notes on how a
script for discrete trial training of a child engaging in a hug would be
performed in practice, showing a robotic method that forces the child to
engage in human contact.

Ste%a 1: Say, ‘Hug me,” and prompt (e.g. physically move) the
child so that his cheek makes momentary contact with yours.
Reward him with food the moment his cheek makes contact.
Step 2: Gradually fade the prompt while keeping the instruction
(such as ‘hug me’) loud and clear.
Step 3: Gradually withhold the reward contingent on longer and
longer hugs. Move in slow steps from a 1-second hug to one
lasting 5 or 10 seconds. At the same time, require a more
complete hug such as placing his arms around your neck,
squeezing harder, etc. TErompt these additional behaviors if
necessary.

Step 4: Generalize this learning to many behaviors and many

persons. Gradually [reducing] the reward schedule so that you

get mote and more hugs for less and less rewards.”

Lovaas viewed autistic children as uncanny versions of humans,
writing, “[t|he fascinating part to me was to observe persons with eyes
and ears, teeth and toenails, walking around yet presenting few of the
behaviors that one would call social or human.”” In a magazine
interview, he stated, “[o]ne way to look at the job of helping autistic kids
is to see it as a matter of constructing a person. You have the raw
materials, but you have to build the person.””

2. Applied Behavior Analysis and the Medical Model of
Disability
Applied Behavior Analysis conforms to the medical model of

highly structured time (three to five minutes) focused on mastering a specific task.
Discrete trial training consists of over twenty-five hours in a week, compared to forty
hours required for Applied Behavior Analysis treatment. AUTISM SPEAKS, s#pra note
10, at 37.

74. See SILBERMAN, s#pra note 9, at 286 for an explanation of how discrete trial
training’s process attempts to ensure that small tasks retain a close connection between
stimulus and behaviot.

75. See id. (describing that formulaic nature of discrete trial training sought to make
new skills more easily attainable towards goal of keeping autistic children out of
psychiatric institutions).

76. 1d. at 286.

77. 1d. at 285.

78. 1d.
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disability,” implying that autism is something to be fixed, cured, or erased
from a person’s way of being.” The definitions of autism put forward in
Part III.A adhere to the medical model of disability because they define
the condition in terms of deficits.*" Practitioners and other intervention
models conforming to the medical model talk in terms of finding a cure
for autism or extinguishing signs of autistic behaviors.*” The medical
model of disability is the classic perspective on autism, which is in
opposition to the prevailing doctrine of the social model of disability.*’

Because Applied Behavior Analysis relies on a deficit- and cure-
based understanding of autism, it perpetuates the medical model of
disability rather than the social or human rights models. As explained in
Section II1.B, Applied Behavior Analysis seeks to change the behaviors
of autistic children to make their behavior more normal** Dr. Ivar
Lovaas was famous for saying that his treatment could make autistic
children “indistinguishable” from their peers.”” Later, Subsection
III.B.4.c explains how Applied Behavior Analysis attempts to prevent
children from engaging in stimming behavior to conform to social norms
while ignoring the self-regulatory or communicative purpose of such
behaviors.*

3. Shared History of Applied Behavior Analysis and
Conversion Therapy

There is a growing vein in the self-advocate community describing
Applied Behavior Analysis as conversion therapy for autism, making
parallels to conversion treatments for LGBTQ+ people.” The analogy

79. See Abraham Graber & Jessica Graber, Applied Behavior Analysis and the
Abolitionist Neurodiversity Critique: An Ethical Analysis, 16 Behavior Analysis in Practice
922 (Mar. 2, 2023), https://link.sptinger.com/article/10.1007/s40617-023-00780-6
(describing how neurodiversity literature associates Applied Behavior Analysis with
medical model of disability).

80. See infra Section III.B for a discussion of critiques of Applied Behavior
Analysis.

81. See supra Section 111.A which lists widely accepted definitions of autism from
medicine, psychology, and education.

82. See SILBERMAN, s#pra note 9, at 59-68 for a description of limited and
disheartening resoutces available to parents explaining autism and treatment as recently
as 2000).

83. See Olkin, supra note 25.

84. See infra Subsection IV.B.1 discussing the history of Applied Behavior Analysis.

85. See The Pulse, The Battle Owver Autism Therapy, WHYY (Oct. 7, 2022),
https://whyy.otg/episodes/ the-battle-ovet-autism-therapy-aba (explaining Lovaas’s
common refrains in context of modern debate of treatment).

86. See infra Subsection I111.B.4.b for an explanation of critiques that Applied
Behavior Analysis is a cruel form of identity erasure.

87. See Jessica Winter, The Argument Over a Long-Standing Autism Intervention, THE
NEW YORKER (Feb. 12, 2024), https://www.newyorker.com/science/annals-of-
medicine/the-atgument-ovet-a-long-standing-autism-intetvention  (explaining how
some self-advocates compare treatment to conversion therapy); see, e.g., The Autistic
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may seem exaggerated on its face, but history supports the position
because Lovaas was instrumental in the creation of Applied Behavior
Analysis and conversion therapy.”® Lovaas implemented his Applied
Behavior Analysis principles in a precursor to gender and sexual
orientation conversion therapy, called the Feminine Boy Project at
UCLA.” Lovaas worked with George Rekers to extinguish the feminine
behaviors of a five-year-old boy named Kirk at the request of his
parents.” Those feminine behaviors included Kirk’s “limp wrist,”
“swishy gait,” “hyperextension” of limbs when he was excited, and
“prissy declarations like ‘goodness gracious’ and ‘oh, dear me.”””" Part of
the aversives he experienced as punishment for feminine behaviors were
spanking by his father, leading his brother to sabotage the at-home
behavior tracking system that would lead to more spanking.” Kirk’s
brother described the experience, saying “[t|here was a whipping every
Friday night.””” This experiment was considered a success, leaving Kirk
“indistinguishable from any other boy”** after sixty sessions in the lab.”
While the experiment ?ropelled Rekers’s career in conservative, anti-
LGBTQ+ movements,”* it had severe repercussions for Kirk; his sister
remembers, “[the treatment] left Kirk just totally stricken with the belief
that he was broken, that he was different from everybody else.””” In 2003,

Burnout, ABA is Abuse. Full Stop. Yes, All ABA., MEDIUM (Mar. 30, 2023),
https://medium.com/attfullyautistic/ Applied Behavior Analysis-is-abuse-full-stop-
yes-all-Applied Behavior Analysis-97693ed19a9¢ (subtitling her blog about Applied
Behavior Analysis “Autistic Conversion Therapy”).

88. See SILBERMAN, szpra note 9, at 320 for a description of Lovaas’s application
of operant conditioning to gender nonconforming behavior with George Rekers.

89. See id. at 319 (describing Rekers’s request that Lovaas help him apply
behaviorism to his patient); see generally The Society for the Experimental Analysis of
Behavior & Linda A. LeBlanc, Editor’s Note: Societal Changes and Expression of Concern abont
Rekers and Lovaas’ (1974) Bebavioral Treatment of Deviant Sex-Role Behaviors in a Male Child,
53 J. OF APPLIED BEHAV. ANALYSIS 1830 (2020) [hereinafter LeBlanc],
https://onlinelibrary.wiley.com/doi/10.1002/jApplied Behavior Analysis.768
(expressing retrospective concern about Applied Behavior Analysis’s use in conversion
treatment).

90. SILBERMAN, szpra note 9, at 320.

91. Id.

92. See id. (explaining how Kirk received blue chips as reward for male behaviors
and red chips as punishment for feminine behaviors and how his brother would hide
blue chips).

93. Scott Bronstein & Jessi Joseph, Therapy to Change Teminine’ Boy Created a Troubled
Man, Fansily Says, CNN (June 10, 2011, 7:44 AM),
http://www.can.com/2011/US/06/07/sissy.boy.experiment/index.html.

94. Id.

95. SILBERMAN, s#pra note 9, at 321.

96. See id. at 322-23 (explaining how Rekers’s sudden fame led to jobs at many
universities, grants and speaking invitations, co-founding Christian Family Research
Council, and media time to speak out publicly against gay marriage until scandal ended
his fame in 2010).

97. Bronstein & Joseph, supra note 93.
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Kirk tragically committed suicide, which his family attributes to his
participation in the brutal experiment.”

Besides sharing history and principles, conversion therapy and the
practice of Applied Behavior Analysis today maintain other similarities.
Both are considered treatments based on the idea that LGBTQ+,
gender-nonconforming, and neurodiverse people are afflicted by a
sickness that needs to be cured.” Both can cause long-term psychological
harm.'” Both employ aversive techniques, like shock treatment, in the
pursuit of their goal to eradicate the condition.'” The supposed science
behind both practices is inconclusive at best'”” and dubious and harmful
at worst.” An autistic, non-binary psychotherapist from Canada
describes how both treatments are “policing unruly bodies” and explains
that the Rekers and Lovaas experiment conflated “sexual divergence”
with disability."”* International organizations widely consider conversion
therapy to be a violation of human rights, including the United
Nations.'”

98. Id.

99. See UNITED NATIONS INDEPENDENT EXPERT ON PROTECTION AGAINST
VIOLENCE AND DISCRIMINATION BASED ON SEXUAL ORIENTATION AND GENDER
IDENTITY, REPORT ON CONVERSION THERAPY, UN. Human Rights General
Procedures 1, 1 (2020) [heteinafter UNITED NATIONS INDEPENDENT EXPERT]
https:/ /www.ohchr.org/sites/default/files/ ConversionThetapyReport.pdf
(describing that conversion therapy is not therapy at all and wrongly ascribes LGBTQ+
and gender nonconforming identities as ailments); see also SILBERMAN supra note 9, at
324-25 for an explanation of how Lovaas saw the goal of treatment of autistic children
as normalcy but warned parents that no cure existed.

100. UNITED NATIONS INDEPENDENT EXPERT, s#pra note 99; Henny
Kupferstein, Evidence of Increased PTSD Symptoms in Auntistics Exposed to Applied Bebavior
Abnalysis, 4 ADVANCES IN AUTISM 19, 23-27 (2018) (explaining study results that of
increased tendency to PTSD symptoms after Applied Behavior Analysis treatment); see
also Sandoval-Norton, supra note 7, at 4 (“A lifetime of being punished for certain
movements, and being forced to engage in eye contract despite the physiological pain
and discomfort of doing so, is psychological and physical abuse”).

101. UNITED NATIONS INDEPENDENT EXPERT, s#pra note 99, at 2. See
SILBERMAN, s#pra note 9, at 323 for a description of Lovaas as having “unflagging
enthusiasm” for aversives.

102. 1d; See supra Subsection 111.B.4.a for an explanation of the inefficacy of
Applied Behavior Analysis.

103. See Kupferstein, s#pra note 100, at 23 for an explanation of results of a study
indicating that 46% of respondents who were autistic and were exposed to Applied
Behavior Analysis treatment met the diagnostic requirements for PTSD. See also
Sandoval-Norton s#pra note 7, at 3—6 for an explanation of the different ways in which
Applied Behavior Analysis causes psychological harm through its methods and through
its effects in conditioning children to blind obedience.

104. See Cassandra Kislenko, Why the ‘treatment’ of antism is a form of conversion therapy,
XTRA* (Apt. 20, 2022 2:44 PM), https:/ /xtramagazine.com/health/autism-conversion-
therapy-221581 (quoting Negrazis).

105. See generally United Nations Independent Expert, supra note 99 for the
conclusions of the United Nations Independent Expert on the dangers of conversion
therapy. Press Release, U.N. Human Rights Council, UN Expert Calls for Global Ban
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The Journal of Applied Behavior Analysis released an editor’s note
in 2020 expressing remorse about the connection between behaviorism
and conversion therapy in the Feminine Boy Project.'” They claim that
the study was a perversion of what behaviorism should be.'”” However,
the editors themselves recognize that the physical aversives used in the
Feminine Boy Project, like spanking by the boy’s father for any feminine
behaviors, are now commonly associated with harmful Applied Behavior
Analysis treatment for autism, even though punitive aversives like
physical punishment are no longer the norm or recommended practice.'”

4. Critiques of Applied Behavior Analysis

The three primary critiques of Applied Behavior Analysis therapy are
that it is ineffective at achieving long-term changes in behavior;'” it
teaches children with autism to mask their behaviors;'"" and its methods
are cruel and inhumane in the worst of terms and outdated and overly

formulaic in mildest terms.!!!

a. Results that Do Not Survive Rigorous Scientific Scrutiny

While Lovaas’s original studies saw great success and acclaim, the
results then and now of studies measuring the efficacy of Applied
Behavior Analysis have not withstood the test of time.'"” It has recently

on Practices of So-Called “Conversion Therapy,” U.N. Press Release (July 8, 2020),
https:/ /www.ohchr.otg/en/press-releases/2020/07 /un-expett-calls-global-ban-
practices-so-called-conversion-therapy.

106. See Leblanc, s#pra note 89, at 1832—1833 for an explanation of how the initial
study by Lovaas and Rekers was unethical and unscientific.

107. Id. at 1834 (explaining that conversion therapy is not representative of
behavioral science).

108. The editorial board states that, “[e]very behavior analyst reading [the Journal
of Applied Behavior Analysis] should be aware that individuals may have encountered
a mistaken impression of our field based on their exposure to the Rekers and Lovaas
(1974) paper. Those individuals might think of our field as solely linked to autism and
be unaware that applied behavior analysis has created and is still creating positive
impacts.” Id.

109. See infra Subsection 1I1.B.4.b which explains mixed results of Applied
Behavior Analysis treatment across studies.

110. See Laura K. Anderson, Auntistic Experiences of Applied Bebavior Analysis, 27
AUTISM 737, 739, 745 (2022) (explaining how autistic self-advocates say treatment
encourages masking which is inherently harmful); see Danielle Miller, et al., “Masking Is
Life”: Experiences of Masking in Autistic and Nonautistic Adults, 3 AUTISM ADULTHOOD 330,
331 (2021), https://www.ncbinlm.nih.gov/pmc/atticles/PMC8992921  (defining
masking as general term to include behaviors of autistic people used to ‘pass’ as not
autistic in society).

111. See The Autistic Burnout, s#pra note 87 for a description of an autistic
mother’s psychologically triggering experience entering a clinician’s facility for her son
to find an “ABA room,” after her years of receiving the harmful treatment as a child;
and Anderson, s#pra note 110, at 74445 for a description of interviews with survivors
of treatment describing it as “dehumanizing” and violating of their body autonomy.

112. See generally What Works Clearinghouse, s#pra note 59 for a description of
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been discovered that some of Ivar Lovaas’s original studies have been
debunked for their lack of scientific rigor, and, in some cases, the results
were even fabricated.!

The contemporary trusted source in education interventions for
autism, the What Works Clearinghouse, evaluated Applied Behavior
Analysis therapy under the four categories of cognitive development,
communication and language, social-emotional development, and
functional abilities for children with autism and struggling academic
performance ages two through twenty-one."* Of fifty-eight studies
evaluated, only one study of Applied Behavior Analysis met the rigorous
standards of the What Works Clearinghouse and another met the
standards with reservations."” One study found positive results in
cognitive development, but the results were not statistically significant.'™
There were no substantively positive effects in the other three
categories.'"” In a different meta-data study of 334 children ages three to
seventeen who received Applied Behavior Analysis, treatment resulted in
small to moderate improvements in adaptive behavior, specifically social,
communication, and expressive language skills.'"® Less than half of
respondents stayed in the recommended two years of treatment.'”” Of
those students, there was no statistically significant increase in
outcomes.”” In another meta-analysis of fourteen randomized control
trials implementing the methods, researchers saw significant
improvements in socialization, communication, and expressive language
skills, but no significant effects on daily living skills, 1Q, repetitive
behaviors, motor skills, or cognition.””' Some theorists suggest that meta-
data studies exclude autistic children with the most need and who are the
most likely to be in Applied Behavior Analysis therapy for longer periods

the rigor of testing and outcomes of fifty-eight studies of Applied Behavior Analysis.
Kiristen R. Choi et al., Patient Outcomes After Applied Bebavior Analysis for Autism Spectrum
Disorder, 43 ]. OF Dgv. & BEHAV. PEDIATRICS 1, 9 (2022),
https:/ /www.ncbi.nlm.nih.gov/pmc/articles/PMC8702444 / #:~:text=There%20is%
20evidence%20that%20eatly,%02C%20communication%2C%20and%20expressive o2
Olanguage (showing that Applied Behavior Analysis treatment for young children can
lead to small to moderate improvements in adaptive behaviors).

113. See The Pulse, supra note 85 for an interview with David Mandell, an autism
clinician and scientific researcher, who explains how there are issues with Lovaas’s first
randomized trial which helped drive its popularity.

114. What Works Clearinghouse, s#pra note 59, at 1-3.

115. Id. at 3.

116. Id. at 4.

117. 1d. at 4, 5.

118. Choi et al., supra note 112.

119. 1d.

120. See id. (explaining that improvements were not statistically significant, but
children who started with the lowest baseline expetienced the largest increase).

121. Qian Yu et al., Effzcacy of Interventions Based on Applied Behavior Analysis for Autism
Spectrum  Disorder: A Meta-Analysis, 17 PSYCHIATRY INVESTIGATION 432, 440
(2020),https:/ /www.ncbinlm.nih.gov/pme/atticles/ PMC7265021.
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of time—nonverbal autistic children with 1Qs under seventy."” These
tepid results from one of the most reputable sources in data analysis
indicate that the effectiveness of Applied Behavior Analysis is less certain
than Lovaas or other staunch supporters would lead people to believe.'”’

b. Over-reliance on Rote Memorigation

Applied Behavior Analysis teaches masking through hours of rote
memorization and routine, instead of ensuring that children are
meaningfully learning why certain normative behaviors are useful and
how to implement them.”™ Burying the urge to engage in a certain
behavior in order to conform with surrounding social norms is referred
to as masking."” Autistic social psychologist Devon Price explains that
“Im]asking is a state of exclusion forced onto us [autistic people| from
the outside.”'* 2E)plied Behavior Analysis teaches compliance, masking,
and conformity.'”” A mother, whose son has been in Applied Behavior
Analysis therapy for years with great success in her eyes, notices that her
son falls into the traps of more robotic behaviors."”® For example, he will
easily walk up to friendly strangers to say hello and ask their names, but
he does not realize that he is supposed to stay to listen to their answer
because he does not fundamentally understand why he is saying it."”” “He

122. Sandoval-Norton et al., supra note 7, at 2-3.

123. See generally What Works Clearinghouse, s#pra note 59 for an explanation of
the approach of Applied Behavior Analysis; see Choi et al., s#pra note 112 which shows
small, moderate, or non-statistically significant improvements in behavior; and see Qian
Yu et al., supra note 121 which shows positive results in only limited number of
categories.

124. See generally Liz Tung, How a Therapy Once Seen as a Victory for Autistic Kids Has
Come Under Fire as Abuse, WHYY (Oct. 24, 2022), https:/ /whyy.org/segments/how-a-
therapy-once-seen-as-a-victory-for-autistic-kids-has-come-under-fire-as-abuse
(describing how, even with Applied Behavior Analysis’s more human evolution in
recent history, adults who received treatment are speaking out against its trauma-
inducing methods).

125. See Susanna Baldwin & Debra Costley, The Experiences and Needs of Female
Adults with High-Functioning Antism Spectrum Disorder, 20 AUTISM 483, 484 (2016)
(explaining that autistic women and gitls are better at concealing their autistic symptoms
in social settings than men and boys, defining masking). One parent describes masking
as analogous to code switching for Black Americans in white spaces because it is a tool
of conformity and compliance, akin to being “a muted version of yourself for x hours
a day.” See Winter, supra note 87, where a Black mother is interviewed about her
experience raising her autistic son.

126. PRICE, supra note 3, at 8.

127. See Anderson, supranote 110, at 74445 for a survey of autistic survivors who
claim “I learned how to mask and hide my diagnosis” and that clinicians “would put
that pressure on me, to not be me.”

128. Elizabeth DeVita-Raeburn & Spectrum, Is #he Most Common Therapy for Autism

Cruel?, THE ATLANTIC (Aug. 11, 2010),
https://theatlantic.com/health/archive/2016/08/Applied Behavior Analysis-autism-
controversy/495272.

129. Id.
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just knows to do his part,” his mother explains."”’

A speech-language pathologist, LoStracco, who works primarily with
nonverbal autistic preschool-aged children, explains her most
challenging conversations with Applied Behavior Analysis clinicians who
follow the prescribed lessons to an illogical extreme.” The clinician
asked LoStracco to add an image of an airplane to a child’s digital
application that he used for communicating.”” LoStracco asked if the
child was developing an interest in airplanes, to which the clinician
responded that he was not."” LoStracco continued asking questions to
understand why the airplane image needed to be added to his
application.”* Was he traveling soon? Was he reading about it in a book?
The clinician simply responded: “It’s in his programming... . The
programming list is the list everyone uses. We can’t just change it for
him.”"* LoStracco recalls this example to prove how divorced from
reality many Applied Behavior Analysis clinicians and resources are,
which impedes children’s ability to apply skills they learn in therapy
sessions to the real wotld, referred to as the natural environment in the
education and psychology fields."

¢. Cruel and Inhumane Means and Ends

Many methods in Applied Behavior Analysis are cruel and
inhumane. At an educational treatment center in Massachusetts, electric
shock therapy on patients with developmental disabilities like autism
remain a legal aspect of their treatment regimen."”” The center is
implementing what TLovaas called “aversives,”™ also known as
punishments, to deter behavior."”” The center claims shock treatment is

130. Id.

131. Heidi Lostracco, Would You Accept This Behavior Towards a Non-Autistic Child?,
SPEAK FOR YOURSELF (Feb. 22, 2014) https://speakforyourself.org/accept-behavior-
towards-non-autistic-child.

132. Id.

133. Id.

134, Id.

135. Id.

136. Id.

137. See Kana Ruhalter & Arun Rath, Electric Shock Therapy is Still Allowed in one
Mass. Treatment Facility. Advocates Say Change is Overdue, WGBH (Sept. 11, 2023),
https:/ /www.wgbh.org/news/local/2023-09-11/electric-shock-therapy-is-still-
allowed-in-one-mass-treatment-facility-advocates-say-change-is-long-overdue
(explaining reactions to recent court ruling allowing center to continue using shock
treatment). See Winter, s#pra note 87, for an explanation of how the center continues
to implement electroshock treatment for autism.

138. See JOHN DONVAN & CAREN ZUCKER, IN A DIFFERENT KEY 217 (2016)
(describing utilization of aversives in Lovaas’s model for parents to implement at
home).

139. See Brady Huggett, Divisions Over ABA, SPECTRUM NEWS (Jan. 25, 2023),
https:/ /www.spectrumnews.otg/ features/divisions-over-aba (describing aversives like
loud sounds, slaps, or shocks).
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only used to change violent behaviors, but advocates claim that the
center interprets seemingly innocuous behaviors, like standing up, as
potentially violent and implements shocks in response.'*” A video where
a patient is tied to a gurney and shocked thirty-one times gives credence
to these claims.'"!

Many instances of Applied Behavior Analysis therapy are more
subtle and insidious in the way they cause harm to children. The use of
aversives is falling out of favor in the treatment, but there continues to
be a lack of recognition that other aspects of the treatment can cause
harm."” If you do an online video search for “Applied Behavior Analysis
therapy,” you will find videos of young clinicians at tiny desks sitting
across from children, implementing methods as exemplars for other
practitioners.'” With plastered smiles and eerily loud voices, they instruct
children to follow a short command." For example, one clinician
announces, “[tjouch half,” while Picking up the child’s hand and pressing
his finger to a page on the desk.* The clinician quickly takes the paper
away and moves the child’s hand to a light up toy as a reward."** Another
clinician sitting directly in front of a crying child leans in close as he
overly enunciates the sounds he wants her to repeat back to him.'""” She
continues to cry as she looks between the clinician and the camera.'** The
clinician continually grabs her hands away from her tear-soaked eyes, her
shirt, or the plastic toy she is holding.'*” All of these interactions send the
message that the children’s natural reactions are unacceptable and that

140. See Ruhalter & Rath, supra note 137 for quotes from an anti-shock therapy
advocate describing incident where a patient was shocked for merely standing up rather
than violent or threatening behavior.

141. 1d; #StopTheShock: The Judge Rotenberg Center, Torture, and How We Can Stop I,
AUTISTIC SELF ADVOCACY NETWORK,
https:/ /autisticadvocacy.org/actioncenter/issues/school/ climate/jtc (describing
device used as Graduated Electronic Decelerator which is attached to patient’s skin and
operated via remote control to produce a shock to stop a behavior) (last visited Jan. 6,
2025).

142. See Michell Dawson & Sue Fletcher-Watson, When Autisn Researchers Disregard
Harms: A Commentary, 26 AUTISM 564, 564  (Feb.  2022),
https:/ /journals.sagepub.com/doi/epub/10.1177/13623613211031403  (explaining
how within behavior analysis circles, there is lack of research on long-term potential
harms).

143. See Matt Wiley, ABA Autism Training— Chapter 1 — The Discrete Trial, YOUTUBE
(Feb. 7, 2012), https://youtu.be/7pN6ydLE4EQ?feature=shared (showing training
video explaining discrete trial treatment in Applied Behavior Analysis).

144. Id.

145. Id.

146. Id.

147. See Champions Behavioral Therapy, Teaching ABA (child in  tantrums),
YOUTUBE (Mar. 21, 2017), https://youtu.be/e4QOewDmIvE (showing model
response to autistic child’s tantrums using treatment).

148. Id.

149. Id.
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their emotions do not matter.”” Autistic children engage in self-
stimulating behavior (otherwise known as “stims” in the neurodiverse
community), such as flapping their hands, wiping away tears, tugging at
their clothes, and s}fommng in circles—to regulate their emotions and
their sensory input.”” When they quell the stim and comply with the
command, they are rewarded with loud cheers and/or treats like candy,
juice, music, or toys."”

Parents model this behavior in everyday life to help their children
implement the skills they learn in therapy sessions.” One video shows a
mother at the grocery store with her autistic daughter, who seems to be
a young teenager, and neurotypical son. "* The family starts their grocery
trip at the bakery to get a cookie for the daughter.” The cookie serves
as the reward for the daughter’s compliant and helpful behavior at the
store.”” In the beginning of the video the daughter responds in the way
that the parents want: she takes the correct items off the shelves when
directed and places them in the cart gently so they do not break or tear. 7
Hach time she follows a direction, she gets a tiny piece of a cookie, P8 the
interaction resembling how someone might train a dog to sit."” By the
time the cart begins filling up, the daughter becomes less compliant.'®”

150. One autistic mother of autistic children, Emma Dalmayne, explains that the
rewards and consequences in Applied Behavior Analysis are distinct from standard
patenting styles because, instead of setting boundaries and teaching healthy skills,
Applied Behavior Analysis indoctrinates children through bribery and manipulation. In
the process, autistic children learn that their needs and emotions are not as important
as the peace of mind of their parents or the other people around them. The Pulse, supra
note 85.

151. Stimming, supra note 63. See PRICE, supra note 3, at 27 for an explanation of
how stimming is repetitive in a way that develops a sense of stability.

152. See, e.g., Wiley supra note 143 for examples of clinicians providing candy or
toys to children who correctly repeat a phrase back to the clinician or engage in the
desired behavior; see Champions Behavioral Therapy, s#pra note 147 for an example of
a child being allowed to stack rings on a toy when she successfully repeats sounds back
to the clinician.

153. See Keith D. Allen & William J. Warzak, The Problem of Parental Nonadberence in
Clinical Behavior Analysis: Effective Treatment is not Enongh, 33 JOURNAL OF APPLIED
BEHAVIOR ANALYSIS 373, 375-75 (2000,
https:/ /www.ncbi.nlm.nih.gov/pmc/articles/PMC1284264 (desctibing that parent
modeling is critical to effective Applied Behavior Analysis treatment).

154. FatheringAutism, Does Applied Bebavior Analysis Therapy Work in the Real World?
Autism at the Grocery, YOUTUBE (Feb. 1, 2017),
https://youtu.be/e40kFH4z65w?feature=shared.

155. Id.

156. Id.

157. Id.

158. Id.

159. See, e.g., Winter supra note 87 for a reference to how observing the treatment
in action reveals similarities to how dogs ate trained.

160. Id.
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She tries to run away, but her brother pulls her back."" She lays on the
ground and refuses to get up.'” The parents justify their methods by
stating, “[i]f we give in and leave when she starts to misbehave we are
reinforcing the behavior”'® using the kind of language directly from
Lovaas’s original theory rooted in behaviorism.'* There is no mention
of the daughter’s emotional state or sensory needs.'” In a blog post
responding to the video, the autistic blogger points out that the daughter
is likely overstimulated by the grocery store, a common experience
among autistic children in particular.'” The blogger suggests that
alternative means may have better supported the daughter by reducing
sensory input, like providing headphones or sunglasses to reduce sound
and light inputs.'”” These alternatives which are common supportts for
autistic people in daily life are not typical in Applied Behavior Analysis.'*®

Autistic self-advocates who received the treatment as children are
coming of age and speaking out against the treatment, claiming that
Applied Behavior Analysis therapy is equivalent to autism erasure.
Because vehement critiques of Applied Behavior Analysis are relatively
recent and are discussed mostly outside of academic or mainstream
neurotypical circles, there are not any official figures on how many
autistic people who have experienced the treatment are against its
continued use.'” However, one autistic person who ran an online Google
survey of 11,521 people found that 67.24% of autistic respondents were
against the therapy for autistic children.'” An autistic blogger described

161. 1d.

162. 1d.

163. Id. This treatment resembles planned ignoring which encourages clinicians
and parents to ignore undesirable behavior in the hopes that the child will stop getting
attention from it and extinguish the behavior. Anderson, s#pra note 110, at 743.

164. See supra Subsection IIL.B.1 for a discussion of the history of Applied
Behavior Analysis.

165. See FatheringAutism, s#pra note 154 which shows an autistic child’s mother
directing her daughter to comply with grocery shopping norms without asking how her
daughter is feeling or what she needs to self-regulate.

166. C.L. Lynch, Invisible Abuse: ABA and the Things Only Autistic Pegple Can See,
NEUROCLASTIC (Mar. 28, 2019), https://neuroclastic.com/invisible-abuse-aba-and-
the-things-only-autistic-people-can-see.

167. Id.

168. Id.

169. See Graber & Graber, supra note 9 for an explanation of how critiques are
most common on blogs and social media, which have grown in past five to ten years.

170. Chris Bonello created a survey on Google forms and posted it to a Facebook
group for autistic people called “Autistic Not Weird” to learn more about other people’s
understanding of and experiences of autism. He has a university degree in statistics but
did not implement rigorous formal statistical analysis of the results. Of the results,
24.40% provided no answer, and only 5.19% said that they “support ABA therapy for
autistic children.” The study did not account for how many of the respondents had
experienced ABA therapy themselves. Chris Bonello, 77,527 Pegple Answered This Autism
Survey. Warning: the Results May Challenge Yon, AUTISTIC NOT WEIRD (Oct. 1, 2018),
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Applied Behavior Analysis as “systemic[] and institutional[] abuse[].”'""

Although there is generally a lack of long-term data on the
psychological consequences of Applied Behavior Analysis,'” first-hand
accounts by some of the first generations to have received the treatment
in large numbers point to its detrimental and lifetime effects.'”
Researchers beginning to study such effects are finding long-term
challenges such as learned helplessness, prompt dependency, low self-
esteem, and over-reliance on external motivation, particularly for
individuals with low IQ and low verbal skills."* One researcher explains
that, “[a] lifetime of being punished for certain movements, and being
forced to engage in eye contact despite the physlologlcal pain and
discomfort of doing so, is psychological and physical abuse.”'” The
conditioning and maskmg associated with Applied Behavior Analysis fits
with the devastating reality that “the odds of being a victim of a violent
crime and sexual assault is much higher among people with cognitive
disabilities.”’”® As a result of the growing critiques of the practice, even
the American Medical Association removed the explicit endorsement of
Applied Behavior Analysis from its policy on standardizing coverage for
evidence-based services for autism in 2023."

The debate surrounding Applied Behavior Analysis is rooted in the
question: What is the goal of effective treatment for autism? If the goal
is for people with autism to improve their ability to function in society

https:/ /autisticnotweird.com/2018survey.

171. The Autistic Burnout, supra note 87.

172. See Sandoval-Norton et al., supra note 7, at 6 explaining that there is a lack of
research on the impact of the treatment of nonverbal children and a lack of longitudinal
research.

173. See, e.g., Anderson, supra note 110, at 745 which explains responses of
autistic survivors of the treatment explaining that it was “dehumanizing,” causing
intense feelings of “shame,” “self-loathing,” and “anxiety.”

174. See Sandoval-Norton et al., s#pra note 7, at 6 for a summary of the deleterious
effects of Applied Behavior Analysis therapy from psychological perspective, especially
on low IQ, non-verbal autistics.

175. Id. at 4.

176. Id. at 4-5.

177. In July 2023, the American Medical Association passed Resolution 706 to
standardize coverage for Applied Behavioral Analysis therapy for persons with autism
spectrum disorder. This resolution was passed following testimony about the effects of
Applied Behavior Analysis and its efficacy, from supportive and critical soutces. This
resolution marks a shift away from exclusively lauding Applied Behavior Analysis as the
only treatment for autism and reflects a change in mindset to the social model of
disability when it states that evidenced-based “‘services for” rather than “treatment of”
autism are preferred. EZEQUIEL SILVA III MD, REPORT OF REFERENCE COMMITTEE
G, AMERICAN MEDICAL ASSOCIATION HOUSE OF DELEGATES (A-23),
https:/ /www.ama-assn.otg/system/ files/a23-refcomm-g-annotated.pdf (last visited
Jan. 6, 2025). See also Winter, s#pra note 87 for an explanation of how the American
Medical Association refused self-advocate calls to denounce the treatment but removed
reference to the treatment instead.
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as socially and economically productive individuals, then interventions
should be created that encourage emotional identification and regulation,
independent living skills, and harnessing of special interests.'”® If the goal
is to teach autistic children to conform to social norms in order to fit in
and learn to mask their behaviors, then Applied Behavior Analysis is
moderately successful in terms of achieving that goal'”” but at the expense
of people’s individuality, self-image, and mental wellbeing.'”

5. Applied Behavior Analysis Popularity

Applied Behavior Analysis is one of the few well-known
interventions for autism.'™ Its prevalence leads to its continued
dominance. Particularly in the United States, the first recommendation
when children receive their diagnosis, if treatment is required, is Applied
Behavior Analysis therapy.'® Vocal parent support continues to uphold
the practice today."” When Applied Behavior Analysis became a
household name, it was seen as a godsend for parents of children with
such severe maladaptive behaviors that the only viable option was to
send their children to institutions.'® The method brought particular relief

178. See infra Section VI.B for a discussion of recommendations for alternative
treatments and goals for treatment.

179. See supra Subsection 111.B.4.a for a discussion of mixed results of studies done
on Applied Behavior Analysis outcomes.

180. See, e.g., Anderson s#pra note 110 for an explanation of how autistic self-
advocates associate treatment with forced masking which is inherently harmful to a
person’s individual identity and expression.

181. Sandoval-Norton et al., supra note 8, at 2; Bebavioral Treatment, supra note 57.
See Leaf et al., supra note 57 for an explanation of the prevalence and success of Applied
Behavior Analysis for quality of life improvements in some studies; and see Roane et
al.,, supra note 57 for a summary of Applied Behavior Analysis for pediatricians given its
prominence and parents’ growing calls for insurance coverage.

182. See, e.g., Uniquely Human: the Podcast, s#pra note 8 for an explanation of
how, when the interviewee’s son was diagnosed with autism, Applied Behavior Analysis
was the only treatment presented as option for his son at school and doctor.

183. See The Pulse, supra note 85 for a description of how parents of autistic
children were the driving force behind the growth of Applied Behavior Analysis when
autism was viewed primarily as a disease and a defect; and see Liz Tung, supra note 124
for a description of how parents lobbied for insurance coverage for Applied Behavior
Analysis.

184. Until the last 20 years, Autism was seen as a nightmare diagnosis for families.
In the search for an explanation, one particularly harmful theory was that autistic
children were the product of “refrigerator mothers” whose cold demeanors and lack of
affection led to the social ostracism of autism. Parents whose children were diagnosed
were told to have their children institutionalized until the movement for
deinstitutionalization took hold in the 1980s. See id. (describing how Applied Behavior
Analysis offered explanation for autism that did not blame parents for its cause); Jessica
Wright, ~ The  Missing ~ Generation, ~SPECTRUM  NEWS  (Dec. 9, 2015),
https:/ /www.spectrumnews.otg/ features/deep-dive/ the-missing-generation
(describing the scourge of institutionalization on autistic people and others who had
developmental and intellectual conditions without diagnoses). See, e.g., DONVAN &
ZUCKER supra note 138, at 233 for a description of how parents of one autistic child
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for families of children with debilitating self-harming behaviors."* For
example, one family in the 1970s turned to the rigid rewards and
punishments of Applied Behavior Analysis to prevent their youngest
daughter from constantly slamming her head onto hard surfaces, leading
to permanent scar tissue on her ears.'” The treatment was effective at
preventing the self-injutious behavior within days."”” While Applied
Behavior Analysis is not as prevalent in other countries as it is in the
United States, the treatment is growing in popularity despite new
challenges to global certification.'™

Parents in recent decades have been bombarded with fearmongering
messages associated with the most harmful applications of the medical
model. The New York University Child Study Center called autism a
“silent public health epidemic.”' The infamous “I am Autism”
commercial promoting major nonprofit Autism Speaks enforced a
narrative of anxiety and despair for families facing the diagnosis."” The
commercial depicts videos of children engaging in everyday activities, like
playing on the swings or sitting in a highchair, while ominous music and
a chilling narrator personify the condition, saying “I am Autism. I'm
visible in your children, but if I can help it, I am invisible to you until it’s
too late.” The commercial preys on worries prevalent among parents—
that they would go bankrupt paying for therapies; that their marriages
would fall apart; that they would spend the rest of their lives wracked
with anxiety about their children’s futures.””’ The narrator says, for
example, “[a|nd, if you are happily married, I will make sure that your
marriage fails ... .I will bankrupt you for my own self-gain.... You
have no cure for me . . .. I am still winning. You are still scared, and you
should be.”"”* Parents respond in the video with language indicating that
they are “warriors” in response to autism, and that Autism “should be
scared.”'”?

wete told that they should institutionalize him and “try to forget about him.”

185. See id. at 219 (describing families implementing shock punishments at home
to stop self-harming behavior).

186. See id. (explaining how one father built helmet to emit shocks to stop autistic
daughter from hitting her head violently).

187. 1d.

188. See Keenan et al., s#pra note 65, at 710 for an explanation of the landscape of
treatment certification in Europe and speculating on the impact of BACB’s prohibition
of most international certifications moving forward.

189. SILBERMAN, s#pra note 9, at 456.

190. See Tori Morales, Autism Speatks is the Largest Autism Organization— So Why Don’t
Autistic People Like 2, MEDIUM (Mar. 4, 2022),
https://medium.com/attfullyautistic/autism-speaks-is-the-largest-autism-
organization-so-why-dont-autistic-people-like-it-f7b3bd30dd5¢c  (critiquing  Autism
speaks and including link of infamous commercial now available on Youtube).

191. Id.

192. Id.

193. 1d.



2025] CRITIQUE OF APPLIED BEHAVIOR ANALYSIS THERAPY 27

The urgency with which parents flock to Applied Behavior Analysis
in response to messages from other parents, the media, medical
professionals, and lobbying efforts by powerful Applied Behavior
Analysis groups,'” has led to state legislation addressing the enormous
costs of treatment.'”” Estimated annual costs for Applied Behavior
Analysis therapy for thirty-five to forty hours per week of treatment costs
between $62,400 and $249,000 without insurance coverage.'” Parents in
the 1980s secking to implement the treatment would take out loans and
second mortgages on their homes to cover costs.'”” In the United States,
all fifty states have autism mandates requiring many commercial insurers
to cover Applied Behavior Analysis treatment.'”® Autism Speaks, which
is the preeminent non-profit known for autism awareness, research, and
funding,'” promotes Applied Behavior Analysis.”” The only other
therapies it recommends are based in Applied Behavior Analysis
principles but attempt to mimic the natural environment more closely.””
No other autism treatment is covered by insurance at such rates,
furthering the predominance of the therapy, regardless of its
effectiveness for children.”

194. See Uniquely Human: the Podcast, s#pra note 8 for an interview with John
Summers, historian and father of an autistic son, who raises awareness about money-
making incentives behind Applied Behavior Analysis therapy along with its harmful
effects on children.

195. See Choi et al., supra note 112, at 2 for an explanation of how the long-term
nature of treatment and high costs lead to financial barriers for families to provide
treatment for their children.

196. These figures are based on the average estimate of $120 per hour with a
trained clinician. Steven Zauderer, How Much Does ABA Therapy Cost?, CROSS RIVER
THERAPY (Mar. 20, 2023), https://www.crosstivertherapy.com/aba-therapy-cost.

197. See DONVAN & ZUCKER, s#pra note 138, at 222 for an explanation of the
financial burden of treatment and drastic efforts of parents to afford it in the 1980s.

198. See Choi et al., supra note 112, at 2 for a description of autism mandates in all
50 states that require insurance coverage for Applied Behavior Analysis and limited
other evidenced-based treatments. See a/so RICHARD M. FOXX, CONTROVERSIAL
THERAPIES FOR AUTISM AND INTELLECTUAL DISABILITIES: FAD, FASHION, AND
SCIENCE IN PROFESSIONAL PRACTICE 423 (Nov. 11, 2015) (explaining that by 2015, 40
states had laws ensuring insurance coverage of Applied Behavior Analysis). See Winter,
supra note 87 which explains that the treatment is the only one with insurance and
Medicaid approval in all fifty United States.

199. See SILBERMAN, s#pra note 9, at 337 for an explanation of how Autism Speaks
is the largest fundraising organization for autism research globally.

200. AUTISM SPEAKS, s#pra note 10, at 12.

201. Id. at 13, 14 (explaining how Early Start Denver Model is naturalistic
intervention inspired by Applied Behavior Analysis for babies).

202. See Choi et al., supra note 112, at 2 for an explanation of state-law autism
mandates requiring insurance coverage for treatment, mostly for Applied Behavior
Analysis; and see FOXX, s#pra note 112 for an explanation of how, by 2015, forty states
required insurance coverage for Applied Behavior Analysis.
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IV. INTERNATIONAL TREATIES AT STAKE

Applied Behavior Analysis is at risk of violating the United Nations
Convention Against Torture and other Cruel, Inhuman or Degrading
Treatment or Punishment (Convention Against Torture), the
Convention on the Rights of Persons with Disabilities (Disability
Convention), and the Convention on the Rights of the Child (Children’s
Convention). These treaties conform to the human rights model of
international law, which reflects that non-derogable rights are associated
with alzlmpersons’ inherent dignity as human beings, regardless of ability
status.”™

A. Convention Against Torture

The Convention Against Torture, as interpreted by the Special
Rapporteur to Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, Juan Méndez (Special Rapporteur), expands
the definition of cruel, inhuman or degrading treatment or punishment
to include extremely harmful unintentional acts committed by public or
private actors.”” Article 1 of the Convention Against Torture defines
torture in narrow terms, limiting it to “severe pain or suffering, whether
physical or mental” at the hands of someone acting on behalf of the
government.””

Separately, Article 16 asserts States’ obligations to prevent
mistreatment that is less than torture—"other acts of cruel, inhuman or
degrading treatment or punishment which do not amount to torture as
defined in article 1.7*" Article 16 of the Convention Against Torture
distinguishes ill-treatment as falling short of torture, couching it in terms
of “cruel, inhuman, or degrading treatment or punishment” and clarifies

203. See id. at 42 (explaining how Disabilities Convention began paradigm shift to
social model but moved beyond it to human rights model).

204. See generally Juan Méndez (Special Rapporteur on Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment), Report of the Special Rapportenr on
torture and other cruel, inhuman or degrading treatment or punishment, UN. Doc. A/HRC/22/53
(2013) [hereinafter Rep. of the Special Rapporteut] (Juan Méndez (Special Rapporteur))
(applying Convention Against Torture in contemporary context of healthcare settings).

205. Text of Article 1: “For the purposes of this Convention, the term ‘torture’
means any act by which severe pain or suffering, whether physical or mental, is
intentionally inflicted on a person for such purposes as obtaining from him or a third
person information or a confession, punishing him for an act he or a third person has
commiitted or is suspected of having committed, or intimidating or coercing him or a
third person, or for any reason based on discrimination of any kind, when such pain or
suffering is inflicted by or at the instigation of or with the consent or acquiescence of a
public official or other person acting in an official capacity. It does not include pain or
suffering arising only from, inherent in or incidental to lawful sanctions.” Convention
Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,
Dec. 10, 1984, 1465 UN.T.S. 85, art. 1, § 1 [hereinafter Convention Against Torture].

206. Id. atart. 16, 9 1.
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States obligations to prevent such ill-treatment.””” The travaux préparatoires
implies that the drafting committee differentiates ill-treatment from
torture based on the purpose of the conduct, the intention of the person
who enacted the treatment, and the victim’s Vulnerabi]jtz.zo8 Such ill-
treatment does not require intentional infliction of harm.*” Degrading
treatment or punishment occurs when the victim experiences gross
humiliation such that the victim acts against his own will or conscience,
and the treatment causes fear or anguish, as understood by the European
Commission of Human Rights.”'’ Article 16 clarifies that Articles 10 to
13 concerning the training of law enforcement and other government
officials, investigations of harm, and victims’ right to complain,
respectively, all apply to ill-treatment.”"'

In recent years the understanding of torture under the Convention
Against Torture’s definition has become more inclusive.”’” The Special
Rapporteur released a report in 2013 reinforcing that States’ obligations
to enforce the treaty and prevent abuse apply to both the definition of
torture in Article 1 and ill-treatment in Article 16 because the “conditions
that give rise to ill-treatment frequently facilitate torture,”*" and he adds
that the list of purposes that must guide actions defined as torture are
“only of indicative nature and not exhaustive.””'* He expands the
environments in which torture or ill-treatment may occur to include
“hospitals, schools, institutions that engage in the care of children, the
aged, the mentally ill or disabled ... and other institutions as well as

207. Text of Article 16: “Cruel, Inhuman or Degrading Treatment or Punishment
1. Each State Party shall undertake to prevent in any territory under its jurisdiction other
acts of cruel, inhuman or degrading treatment or punishment which do not amount to
torture as defined in article 1, when such acts are committed by or at the instigation of
or with the consent or acquiescence of a public official or other person acting in an
official capacity. In particular, the obligations contained in articles 10, 11, 12 and 13
shall apply with the substitution for references to torture of references to other forms
of cruel, inhuman or degrading treatment or punishment. ...” Convention Against
Torture, supra note 205, at art. 16, § 1.

208. Garrit Zach & Mortitz Birk, Art. 16 Cruel, Inhuman or Degrading Treatment or
Punishment, in 'THE UNITED NATIONS CONVENTION AGAINST TORTURE AND ITS
OPTIONAL PROTOCOL: A COMMENTARY 441, 443 (Manfred Nowak et al. eds., 2d ed.
2019).

209. See id. at 443—44 (explaining that proportionality must be considered but that
proportional does not apply when a victim cannot resist or escape harm).

210. See 7d. at 444 (explaining that European Court of Human Rights found that
intentionality is not required for a violation of degrading treatment).

211. See id. at 44647 (clarifying that it is debated but largely agreed upon that
language “in particular” should be read to narrowly include applicability of articles 10
to 13 and not articles 4 to 9).

212. See Rep. of the Special Rapporteur, supra note 204, at 4-5 who explains how
the definition of torture from the Convention Against Torture is broadening in practice
beyond violent interrogation of detainees.

213. Id. at 6.

214, Id.
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contexts where the failure of the State to intervene encourages and
enhances the danger of privately inflicted harm.”*" His primary example
that he cites as a growing concern is forced medical treatment, bringing
to the fore alarm about the diminished respect for consent of children
and people with disabilities in healthcare settings and uplifting the notion
of supported decision-making®'® for people with disabilities.”’” He
recognizes that the “implicit aim of inflicting punishment. .. often
exist[s] alongside ostensibly therapeutic aims”*'® which allows for the
understanding that harm may be the unintended and yet avoidable
outcome of well-intentioned treatments.

The Special Rapporteur specifically raises alarm about the risks
facing children with disabilities in healthcare settings, where their
perceived ability to make decisions about their treatment is diminished
and replaced by the decisions of parents, medical providers, professional
caregivers, or state agents.””” The Special Rapporteur calls on all states to
consider the Disability Convention in tandem with the Convention
Against Torture in regard to healthcare settings.”’ He also calls on states
to ban all non-consensual treatments on people with disabilities,
including, but not limited to, electroshock.””" Finally, he calls on non-
consensual treatments to be replaced by community services that “must
meet needs expressed by persons with disabilities and respect the
autonomy, choices, dignity and privacy of the person concerned, with an
emphasis on alternatives to the medical model of mental health,
including peer support, awareness-raising and training of mental
[healthcare| and law enforcement personnel and others . ...”"*** The
Special Rapporteur’s anti-medical model understanding of torture and ill-
treatment under the Convention Against Torture eXE)ands the scope of
situations that are outlawed under Articles 1 and 16.**

215. Id. (quoting General Comment No. 2).

216. Supported decision-making is an alternative to legal guardianship for disabled
adults so that they can remain in control of their autonomy. The process happens in
consultation with family, friends, and trusted professionals in community and care
settings. American Bar Association, Less Restrictive Options (Nov. 21, 2023),
https:/ /www.ameticanbar.org/groups/law_aging/resoutces/guardianship_law_pract
ce/supported-decision-making.

217. See Rep. of the Special Rapporteur, s#pra note 40, at 13—17 who airs concerns
over abuse and neglect of people with psychosocial disabilities in psychiatric
institutions, hospitals, and other therapeutic settings.

218. Id. at 5-6.

219. Id. at 19-20.

220. Id. at 23.

221. Id; see also infra Part 111.B.4.c which addresses the controversial use of
electroshock treatment for people with developmental disabilities in Massachusetts.

222, Id.

223. Id. (explaining that approaches that are based in alternatives to medical model
are preferred). See Rep. of the Special Rapporteur, supra note 204, at 23.
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The Preamble* and Article 1 of the Convention Against Torture
place the treaty squarely in the realm of human rights treaties, subsumed
under the assumption at the time of drafting in the 1980s that human
rights are required foundational elements to international security and
economic development.”” Reference to the “inherent dignity of the
human person” connects the treaty to natural law.*** The Preamble and
Article 1 also speak to the treaty’s universal, non-discriminatory
application, referencing Article 55 of the UN Charter and clarifying that
discrimination is an essential element of torture.”’

Article 2** of the Convention Against Torture obligates States to
prevent torture in that it presupposes the right in the International
Covenant on Civil and Political Rights.*” The second paragraph of
Article 2 provides the available mechanisms for protections against
torture, via legal institutions or otherwise, consistent with the treaty’s
purpose to acknowledge and emphasize States’ pre-existing authority to
use its powers to prevent torture.””

224. Text of the Preamble: “The States Parties to this Convention, [c|onsidering
that, in accordance with the principles proclaimed in the Charter of the United Nations,
recognition of the equal and inalienable rights of all members of the human family is
the foundation of freedom, justice and peace in the world, [t]ecognizing that those
rights derive from the inherent dignity of the human person, [c|onsidering the
obligation of States under the Charter, in particular Article 55, to promote universal
respect for, and observance of, human rights and fundamental freedoms, [h]aving
regard to [A]rticle 5 of the Universal Declaration of Human Rights and [A]rticle 7 of
the International Covenant on Civil and Political Rights, both of which provide that no
one shall be subjected to torture or to cruel, inhuman or degrading treatment or
punishment, . . . [h]ave agreed as follows . . . .”” Convention Against Torture, supra note
205, at Preamble.

225. Manfred Nowak et al., Preamble, in 'THE UNITED NATIONS CONVENTION
AGAINST TORTURE AND ITS OPTIONAL PROTOCOL: A COMMENTARY 15, 19 (Manfred
Nowak et al. eds., 2d ed. 2019).

226. Id.

227. Id. (harkening to UN Charter article 55’s language, that the United Nations
shall promote “universal respect for, and observance of, human rights and fundamental
freedoms for all without distinction as to race, sex, language, or religion”).

228. ”Each State Party shall take effective legislative, administrative, judicial or
other measures to prevent acts of torture in any territory under its jurisdiction . . . . No
exceptional circumstances whatsoever, whether a state of war or a threat of war, internal
political instability or any other public emetrgency, may be invoked as a justification of
torture.”

Convention Against Torture, s#pra note 205, at art. 2.

229. International Covenant on Civil and Political Rights, Dec. 16, 1996, 999
UN.T.S 171.

230. Seeid. at 78, 79 (explaining that specific mechanisms are further explained in
articles 12, 13, and 15 regarding training of law enforcement, systematic review of
interrogation methods, and non-admissibility of evidence procured by torture,
respectively).
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B. Convention on the Rights of Persons with Disabilities and
Convention on the Rights of the Child

Both the Disability Convention and the Children’s Convention are
direct descendants of the non-binding Universal Declaration of Human
Rights in 1948.%' The Children’s Convention, adopted in 1990, reflects
a shift in the paradigm of children as purely needing protection to
individuals deserving of rights as equal persons under the law.** The
Children’s Convention sought to provide safeguards for children in
response to atrocities in World Wars I and II, which brought heightened
attention to children’s vulnerabilities.”” Applied Behavior Analysis is in
violation of Articles 12, 23, and 37 concerning the formation and
consideration of independent views,”* the development of dignity and
self-reliance,” and protection from “cruel, inhuman or degrading
treatment or punishment”** respectively.

The Disability Convention was the first human rights treaty of the
twenty-first century and the first to include a human rights treaty’s
stakeholders, people with disabilities, in its drafting.”” Applied Behavior
Analysis is in violation of Articles 1, 4, 7, 15, and 33, which concern the
treaty’s purpose to ensure protections for disabled children,”® freedom
from torture or ill-treatment,” and the involvement of civil society
organizations in national implementation of the convention,™
respectively.

Article 1 of the Disability Convention asserts the treaty’s purpose as
promoting inclusion of disabled people and reducing barriers to
inclusion into society*' and provides a broad categorization of who is
included in the definition of a disabled person.*** Article 1 states:

231. See Paula S. Fass, A Historical Context for the United Nations Convention on the
Rights of the Child, ANNALS AM. ACAD. POL. & SOc. ScL, 2011, at 17, 17 (explaining
historical context for Children’s Convention).

232. See id. at 18 for a description of changing understandings of children’s
emerging autonomy is portrayed in the Children’s Convention principles.

233. Id. at 17-18.

234. U.N. Convention on the Rights of the Child art. 12, § 1, Nov. 20, 1989, 1577
U.N.TS. 3, 28 L.L.M. 1456 [hereinafter Children’s Convention].

235. Id. at art. 23,9 1.

236. Id. atart. 37,9 a.

237. See Michael Ashley Stein & Janet Lotd, Introductory Note, U.N. AUDIOVISUAL
LBR. OF INT’L L., https://legal.un.org/avl/ha/ctpd/crpd.html (describing unique
elements of Disability Convention’s drafting process) (last visited Jan. 7, 2025).

238. U.N. Convention on the Rights of Persons with Disabilities art. 7., May 3,
2008, A/RES/61/106, Annex I [hetreinafter Disability Convention].

239. Id. art. 15.

240. Id. art. 33,9 3.

241. See Valentina Della Fina, Article 1, in THE UNITED NATIONS CONVENTION
ON THE RIGHTS OF PERSONS WITH DISABILITIES: A COMMENTARY 89, 90 (Valentina
Della Fina et al. eds., 2017).

242. 1d. at 97.
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The purpose of the present Convention is to promote, protect
and ensure the full and equal enjoyment of all human rights and
fundamental freedoms by all persons with disabilities, and to
promote respect for their inherent dignity.

Persons with disabilities include those who have long-term

physical, mental, intellectual or sensory impairments which in

interaction with various barriers may hinder their full and

effective participation in society on an equal basis with others.*”

Article 1 reflects the general understanding amongst the drafters that
the social model of disability was superior to the medical model,
evidenced by the categorization of disability based on a person’s
interactions with societal batriers.”** The second paragraph of Article 1
along with the Preamble also assert the evolving nature of disability
under the social model, leading to the broad categorization of disabled
persons under the treaty.”*

1. Cruel, Inhuman, or Degrading Treatment

a. Disability Convention

Article 15, paragraph 1 of the Disability Convention states that “[n]o
one shall be subjected to torture or to cruel, inhuman or degrading
treatment or punishment. In particular, no one shall be subjected without
his or her free consent to medical or scientific experimentation.””**
Paragraph 2 of Article 15, regarding State protections, explains that
“States Parties shall take all effective legislative, administrative, judicial or
other measures to prevent persons with disabilities, on an equal basis
with others, from being subjected to torture or cruel, inhuman or
degrading treatment or punishment.”*"’

Article 15 of the Disability Convention restates universal protection
from torture for the specific subpopulation of people with disabilities.”**
The provision’s use of “no one” rather than referring specifically to
people with disabilities ensures that the norm is understood for all
people, which includes those with disabilities.””” The specific provisions
in the Disability Convention are not redundant because determining if

243. Disability Convention, supra note 238, at art. 1.

244. See Fina, supra note 241, at 95 for a discussion of the debate of treaty drafters
on how to address disability in the treaty, with person-first language or not.

245. Id. at 97.

246. Disability Convention, s#pra note 238, at art. 15, 9 1.

247. Id. atart. 15,9 2.

248. See Antonio Marchesi, Article 15 [Freedom from Torture or Cruel, Inhuman or
Degrading Treatment or Punishment], in THE UN. CONVENTION ON THE RIGHTS OF
PERSONS WITH DISABILITIES: A COMMENTARY 307, 307—08 (Valentina Della Fina et
al. eds., 2017) (describing Article 15 of Disability Convention in context of other human
rights protections).

249. Id.
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abuse or mistreatment rises to the level of ill-treatment or torture is a
subjective measure based on a person’s pre-existing conditions and
because people with disabilities are disproportionately likely to fall victim
to torture.” In order to protect “persons with disabilities, on an equal
basis with others,” States Parties must take into consideration that the
threshold for torture of a person with a disability may be lower than that
of a person without disabilities.”'

b. Children’s Convention

Article 37 of the Children’s Convention states that, “States Parties
shall ensure that: (a) No child shall be subjected to torture or other cruel,
inhuman or degrading treatment or punishment.””* This article differs
from the Convention Against Torture’s definition of torture in Article 1
because it includes acts beyond those exclusively carried out by state
agents or actors.”” The Convention on the Rights of the Child
Committee follows this extension of the rule in practice, condemning
actions like corporal punishment in all settings, whether at school, in
juvenile incarceration, or at home.””* This definition aligns more closely
to the Convention Against Torture’s understanding of ill-treatment,
explained in Part IV.A.*® Ill-treatment does not require intentional
abuse, like torture does, but still requires a certain extreme level of pain
and suffering, which is a subjective determination depending on the
nature and duration of the mistreatment and the condition, age, and
gender of the victim.**

Article 37 of the Children’s Convention aligns freedom from ill-
treatment to the jus cogens norm of freedom from torture or other cruel,
inhuman, or degrading treatment or punishment.””” A state’s obligations
under Article 37 are derived from the phrase “States Parties shall ensure
that.”** While some interpret this obligation to be passive, others view it
as a proactive obligation when viewed in conjunction with article 2,
paragraph 1 to protect children from the harmful actions of third parties,

250. Id. at 309-10 (describing particular vulnerabilities of disabled people to face
non-consensual medical experimentation and/ot procedures and physical and/or
sexual abuse across home and institutional settings).

251. Id. at 311.

252. Children’s Convention, supra note 234, at art. 37, § a.

253. See John Tobin & Harry Hobbs, Profection Against Torture, Capital Punishment,
and Arbitrary Deprivation of Liberty, in THE U.N. CONVENTION ON THE RIGHTS OF THE
CHILD: A COMMENTARY 1420, 1423 (John Tobin ed., 2019) (explaining that article 37
applies to non-state agents and extends to settings like home and school).

254. See id. at 1428 (describing how Children’s Convention interprets articles to
apply to actions of private parties).

255. See id. at 1424 (explaining distinction between torture and ill-treatment outside
of Children’s Convention).

256. Id. at 1424.

257. 1d. at 1427.

258. Id. at 1425.
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which includes non-state actors.”” This positive obligation implies the
responsibility to prohibit, prevent, investigate, and raise awareness about
practices that amount to ill-treatment.*”

2. Decision-making Power and Voice in Implementation

Article 12, paragraph 1 of the Children’s Convention provides that
“States Parties shall assure to the child who is capable of forming his or
her own views the right to express those views freely in all matters
affecting the child, the views of the child being given due weight in
accordance with the age and maturity of the child.” Article 7, paragraph
3 of the Disability Convention, inspired directly by the Children’s
Convention,”" provides that:

States Parties shall ensure that children with disabilities have the

right to express their views freely on all matters affecting them,

their views being given due weight in accordance with their age

and maturity, on an equal basis with other children, and to be

provided with disability and age-appropriate assistance to realize

that right.”*

In the Children’s Convention, children’s capacity and right to
express opinions on matters that affect them is not only reflected in an
article but also as a guiding principle “considered in the interpretation
and implementation of all other rights.”**> As such, it is both the means
and the end of the Convention.” Both articles reflect the profound
understanding that children have the same full status in society as adults,
meaning that they should have a say in decisions affecting them.*

Article 23, paragraph 1 of the Children’s Convention “recognize|s]
that a mentally or physically disabled child should enjoy a full and decent
life, in conditions which ensure dignity, promote self-reliance and
facilitate the child’s active participation in the community.”** This
Article is unique in that it is the first to specifically suggest that children
with disabilities hold non-derogable rights, pushing back on the idea of

259. Id. (explaining inclusive definition of States’ obligations to protect children
from third parties).

260. See id. at 1429-30 (explaining application of States’ obligation to prevent
torture and ill-treatment, derived from articles 37, 2, and 4).

261. See John Tobin & Florence Seow, Art. 7 The Rights to Birth Registration, a Nanze,
Nationality, and to Know and Be Cared for by Parents, in THE U.N. CONVENTION ON THE
RIGHTS OF THE CHILD: A COMMENTARY 398, 398 (John Tobin ed., 2019) (describing
connection between Children’s Convention and Disabilities Convention).

262. Disability Convention, supra note 238 at art. 7.

263. See John Tobin & Florence Seow, s#pra note 261, at 399 which quotes the
Convention on the Rights of the Child Committee, ‘General Comment No 12: The
Right of the Child to be Heard” (1 July 2009) CRC/C/GC/12 (‘CRC GC 12’) para 2.

264. Seeid.

265. See id. at 398 (describing Children’s Convention’s new understanding of child
as having independent rights and decision-making authority).

266. Children’s Convention, s#pra note 234, at art. 23, 9 1.
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disabled children as passive objects.”” The specific categorization of
children with disabilities in the Children’s Convention recognizes the
intersectional challenges of being both a child and disabled.”” Prior to
the Disability Convention, this article was the only mention in any human
rights treaty recognizing specifically the rights of people with
disabilities.*” The “should” language of this article is less demanding than
the “shall” language of other pertinent articles; however, the Convention
on the Rights of the Child Committee has asserted that this language
should be seen as im};erative, expressing States’ responsibilities in regard
to disabled children.””” Additionally, the atticle does not contain a specific
definition of disability or a list of covered disabilities and instead has
adopted the broad categorization of disability as covered under the
Disability Convention.””" The Convention on the Rights of the Child
Committee recommends that children with disabilities are “heard in all
procedures affecting them and that their views be respected in
accordance with their evolving capacities.”*”

The Disability Convention builds on Article 23 of the Children’s
Convention, reflecting the fact that there was not enough attention bein%
paid to the specific needs of children with disabilities in practice.””
General Principle 3 in paragraph h of the Convention importantly
clarifies the ways in which children with and without disabilities are alike,
including that they have inherent capacity that can grow with their
maturation and development.”’* Building on the Children’s Convention
Committee’s recommendation that the voices of children with disabilities
are considered in implementation, Disability Convention article 4,
paragraph 3 requires states to consult disabled children through
representative organizations in the process of implementing laws and
policies.”” Disability Convention article 7, paragraph 2 tasks states to

267. SeeBronagh Byrne, Art. 23 Children with Disabilities, in THE UN. CONVENTION
ON THE RIGHTS OF THE CHILD: A COMMENTARY 8506, 857 (John Tobin ed., 2019)
(describing watershed nature of article 23 of Children’s Convention).

268. Id. at 857-58.

269. Id. at 858.

270. Id. at 861-62.

271. Id. at 862 (describing how disability came to be understood in Children’s
Convention after creation of Disability convention in context of developing
understanding of social model of disability).

272. See Byrne, supra note 267, which quotes CRC GC 9 (n 16) § 323.

273. See Andrea Broderick, Article 7, in THE UNITED NATIONS CONVENTION ON
THE RIGHTS OF PERSONS WITH DISABILITIES: A COMMENTARY 195, 198 (Valentina
Della Fina et al. eds. 2017) (explaining history of rights of children with disabilities prior
to Disability Convention).

274. ”The principles of the present Convention shall be: ... Respect for the
evolving capacities of children with disabilities and respect for the right of children with
disabilities to preserve their identities.” Disability Convention, s#pra note 238, at art. 3,
qh.

275. Disability Convention, supra note 238, at art. 4, § 3.
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consider the best interests of children with disabilities in implementation;
however, there is ambiguity in how to determine best interest.””®

Article 33 of the Disability Convention concerns implementation
and monitoring procedures.””” Echoing Article 23 of the Children’s
Convention and Article 7 of the Disability Convention concerning the
participation of people with disabilities in creation, implementation, and
oversight of new protections, Article 33, paragraph 3 of the Disability
Convention requires that “[c]ivil society, in particular persons with
disabilities and their representative organizations, shall be involved and
participate fully in the monitoring process.”””® This Article conforms to
the common refrain among disability advocates, “[n]othing about us
without us,”*” and reflects the recognition that effective implementation
procedures are essential in establishing a new human rights priority with
the Disability Convention.® Civil society should participate in all levels
of creation, implementation, and monitoring of protective and rights-
bearing policies.”®' The fundamental nature of this article is reflected in
the #ravanx préparatoires, indicating that, in drafting the Convention,
effective monitoring procedures were of paramount importance given
pervasive abuses of people with disabilities globally.” Article 33 goes

276. Broderick, supra note 273, at 205.

277. ”Article 33 - National implementation and monitoring — 1. States Parties, in
accordance with their system of organization, shall designate one or more focal points
within government for matters relating to the implementation of the present
Convention, and shall give due consideration to the establishment or designation of a
coordination mechanism within government to facilitate related action in different
sectors and at different levels.2. States Parties shall, in accordance with their legal and
administrative systems, maintain, strengthen, designate or establish within the State
Party, a framework, including one or more independent mechanisms, as appropriate, to
promote, protect and monitor implementation of the present Convention. When
designating or establishing such a mechanism, States Parties shall take into account the
principles relating to the status and functioning of national institutions for protection
and promotion of human rights.

3. Civil society, in particular persons with disabilities and their trepresentative
organizations, shall be involved and participate fully in the monitoring process.”
Disability Convention, s#pra note 238, at art. 33.

278. Id. atart. 33,9 3.

279. See Stein & Lord, supra note 237 for a description of how disability advocates
echoed this message throughout their advisement on drafting of the Convention.

280. See Luigino Manca, Article 33, in THE UNITED NATIONS CONVENTION ON
THE RIGHTS OF PERSONS WITH DISABILITIES: A COMMENTARY 591, 592 (Valentina
Della Fina et al. eds. 2017) (describing how the drafting process shows prioritization of
implementation strategies in the Disability Convention.

281. See id. at 603 (explaining necessity of patticipation of disabled people and
providing examples, such as, helping to prepare and disseminate reports from states
and Disability Convention Committee, creating proposals for implementation, and
assisting in data collection).

282. See id. at 592, 602-03 (connecting article 33 to fravaux préparatoires and U.N.
support of Convention shown by establishing Chair of Ad Hoc Committee for
drafting).
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hand-in-hand with article 31, requiring data collection and dissemination
to inform the Convention’s implementation.”® Article 33 provides states
with wide discretion to determine the best systems for implementing and
monitoring protections, but does not shy away from requiring broad
powers to the domestic compliance body in order for the treaty to
implemented effectively.”*

V. APPLIED BEHAVIOR ANALYSIS UNDER INTERNATIONAL HUMAN
RIGHTS TREATIES

A. Treaties’ Purposes: Upholding Human Rights

The object and purpose of human rights treaties—the Disability
Convention, the Children’s Convention, and the Convention Against
Torture—in upholding the legal rights and autonomy of all people,
including those with disabilities, are consistent with abolishing the
practice and predominance of Applied Behavior Analysis, given growing
concerns raised by self-identified “ABA Survivors.”**

1. Disability Convention

The object and purpose of the Disability Convention is to clarify and
affirm the inalienable rights of people with disabilities.”® The Preamble
and Articles 1, 7, 15, and 33 of the Disability Convention should be read
in favor of Applied Behavior Analysis abolition because the treaty
downplays the medical model of disability in favor of the human rights
model and recognizes the dignity and equality of all people.”® For
example, the Preamble describes how disability status is derived from the

283. ”Article 31 - Statistics and data collection — 1. States Parties undertake to
collect appropriate information, including statistical and research data, to enable them
to formulate and implement policies to give effect to the present Convention. The
process of collecting and maintaining this information shall:

a. Comply with legally established safeguards, including legislation on data protection,
to ensure confidentiality and respect for the privacy of persons with disabilities;

b. Comply with internationally accepted norms to protect human rights and
fundamental freedoms and ethical principles in the collection and use of statistics.

2. The information collected in accordance with this article shall be disaggregated, as
appropriate, and used to help assess the implementation of States Parties’ obligations
under the present Convention and to identify and address the batriers faced by persons
with disabilities in exercising their rights.

3. States Parties shall assume responsibility for the dissemination of these statistics and
ensure their accessibility to persons with disabilities and others.” Disability Convention,
supra note 238, at art. 31; see zd. at 595.

284. Manca, supra note 280, at 600.

285. See generally DEGENER, s#pra note 17 for a desctiption of how the human
rights model provides expansive protections and freedoms for disabled people.

286. See Fina, supra note 241 for an explanation of how drafting of the Disability
Convention proved the prioritization of removing barriers to disabled people’s full
participation in society.

287. See generally Disability Convention, s#pra note 238, at Preamble.
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interaction between people and their environment, stating ... that
disability is an evolving concept and that disability results from the
interaction between persons with impairments and attitudinal and
environmental barriers that hinders their full and effective
participation in society on an equal basis with others.””*® The treaty’s
protections apply to autistic people because autism is included under
the broad definition in Article 1 of “long-term physical, mental,
intellectual or sensory impairments” because it is a developmental
disability associated with a person’s intellectual processing and mental
faculties.””

2. Children’s Convention

Similarly the Children’s Convention centers children as rights-
bearing individuals who, while still vulnerable and in need of protection,
have legitimate voices that must be respected and accounted for in
decision-making.””’ 'The Children’s Convention has four guiding
principles, two of which uphold children’s perspectives, freedom, and
best interests.””” Respecting the individuality and perspectives of children
is an essential element of the treaty, and Articles 12, 23, and 37 reflect
the importance of making space for and acknowledging choice in the
interventions enacted upon children.”” As such, the treaty’s object and

purpose require the protection and recognition of the rights of autistic
children.?*

3. Convention Against Torture

The Convention Against Torture is a foundational human rights
treaty under international law that recognizes the inherent dignity of all
people and calls on States to recognize the inalienable right of all,
including the disabled, to be free from torture and gross forms of ill-

288. Id.; see Fina, supra note 241, at 95-98 for an explanation of the social and
human rights model origins of the Disability Convention.

289. Id. at art. 1.

290. See infra Section IIL.A explaining the nature of autism, its prevalence, and
diagnosis.

291. See Fass, supra note 231, at 27 for an example of how warts in South Africa
and Central America have helped to prompt a changed understanding of children as
able to impact their own lives and those of others.

292. Committee on the Rights of the Child, Backgronnd to the Convention, UNITED
NATIONS HUMAN  RIGHTS OFFICE OF THE HIGH COMMISSIONER,
https:/ /www.ohchr.otg/en/treaty-bodies/ crc/background-convention (last visited,
Jan. 6, 2025).

293. See generally Fass, supra note 231 for a description of changing
understandings of children’s human rights.

294. See generally Children’s Convention, s#pra note 234 for an outline of the
scope of children’s inalienable rights relating to inclusion, consent, and freedom from
ill-treatment.
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treatment.”” The treaty recognizes that vulnerable groups, like those with
disabilities, are at a much higher risk of being victims of torture or ill-
treatment because of widespread discrimination.””® While the traditional
purpose of the treaty was understood as providing protection for people
being detained by government-sponsored law enforcement, its
application has broadened in recent years based on evolving
understandings of the depth and extent of harm caused by certain types
of abuse.”” Because of its modern, evolved understanding of torture and
ill-treatment along with the universal nature of its protections, the
Convention protects autistic people from torture or ill-treatment.”®

B. Cruel, Inhuman, or Degrading Treatment

Applied Behavior Analysis falls into the category of ill-treatment,
requiring States to act in response to prevent further harm.*”” To many
self-advocates, Applied Behavior Analysis constitutes cruel, inhuman,
and degrading treatment as defined in the Disability Convention Article
15, Children’s Convention Article 37,"! and Convention Against
Torture Article 16.°”* Applied Behavior Analysis functions as punishment
for so-called “autistic behaviors.”” As described in Subsection I11.B.4.c,
many autistic self-advocates are staunch critics of Applied Behavior
Analysis and view its means and ends as abuse.”” The practice of Applied
Behavior Analysis is a sources of ill-treatment because it expects and

295. Convention Against Torture, s#pra note 205 at Preamble, art. 1 (“Considering
the obligation of States ... to promote universal respect for, and observance of,
human rights and fundamental freedoms”).

296. See Rep. of the Special Rapporteur, supra note 204, at 15 for an explanation
of how people with disabilities are denied legal autonomy through the law or through
the actions of supposed healthcare providers.

297. See generally Rep. of the Special Rapporteur, s#pra note 204 which explains
how definitions and context for torture and ill-treatment should be expanded to include
non-consensual medical treatments, particularly for disabled people and children.

298. See generally id. (addressing that definitions of torture and ill-treatment should
be expanded to include nonconsensual and harmful treatments in healthcare settings).

299. See supra Section IV.A and IV.B discussing definitions of ill-treatment under
the Children’s Convention, the Disability Convention, and the Convention Against
Torture.

300. Disabilities Convention, s#pra note 238, at art. 15; see generally MARCHESL, supra
note 248 for an explanation of the context and implication of article 15 concerning ill-
treatment and torture of disabled people.

301. Children’s Convention, s#pra note 234 at art. 37.

302. Id. at art. 37; see generally Tobin & Hobbs, s#pra note 253 for an explanation
of the context and implication of Article 37 concerning ill-treatment and torture of
children.

303. See SILBERMAN, s#pra note 9, at 323 for a discussion of the debate within the
Applied Behavior Analysis community over whether to continue relying heavily on
aversive punishments in treatment.

304. See supra Section 111.B.4.c. for a discussion of how Applied Behavior Analysis
expresses cruelty in its means and ends.
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requires autistic children to conform to neurotypicality;’” inflicts physical
and emotional pain on children;” and ignores the right of children to

consent to treatment or even touch.’”’

1. Convention Against Torture

Applied Behavior Analysis violates the Convention Against Torture
in light of the Special Rapporteur’s Report on Ill-Treatment in non-state-
agent settings, which has clear analogies to Applied Behavior Analysis in
clinical and home settings.”” The loosening of the intentionality and state
actor requirements for ill-treatment through the understanding that
“conditions that give rise to ill-treatment frequently facilitate torture” and
that the “implicit aim of inflicting punishment . . . often exist[s] alongside
ostensibly therapeutic aims™” paves the way for the recognition that
Applied Behavior Analysis, whether implemented by people who are
well-intentioned or not, can cause more harm than good. The Special
Rapporteur’s understanding that forced treatments can happen in
settings outside of police or military detention extend to hospitals,
schools, and institutions.”” Applied Behavior Analysis happens in clinical
and non-clinical settings at the hands of practitioners seeking to impose
a non-consensual psychological intervention for the treatment of what
they consider to be a medical condition resulting in mental deficiencies
in disabled children.’"" In that way, in conjunction with the Disability
Convention discussed in more detail below, Applied Behavior Analysis
violates the Convention Against Torture by imposing a harm-inducing
treatment on vulnerable children without their consent or input.’* The

305. See, e.g., The Pulse supra note 85 for an interview with activist and autistic
mother Emma Dalmayne where she explains that treatment teaches children that their
needs are less important than the comfort of neurotypicals around them.

306. See, e.g., Sandoval-Norton et al., s#pra note 8 at 4 for an explanation of how
being taught through Applied Behavior Analysis to conform and ignore their own
instincts causes psychological harm; Kupferstein, s#pra note 100 discussing results of
her study indicating that half of the autistic people exposed to the treatment experienced
PTSD symptoms.

307. See, e.g., Anderson supra note 110, at 743 explaining that one autistic study
patticipant who received the treatment was sometimes touched without her consent to
move her between rooms or make her follow the directive.

308. See generally Rep. of the Special Rappotteur, supra note 212, who expands the
definitions of torture and ill-treatment in the Convention Against Torture.

309. Id.

310. Id.

311. See supra Section I1I1.B which addresses the nature of Applied Behavior
Analysis, the settings in which it occurs, and the potential harmful effects of the
treatment, along with critiques.

312. See generally Rep. of the Special Rapporteur, supra note 204, who discusses
concerns about non-consensual medical interventions in healthcare settings and
beyond; see Anderson, supra note 110, at 742—44 for a description of how survivors did
not understand that they were receiving a therapeutic treatment and were victims of
nonconsensual touch to force compliance.
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Special Rapporteur also proposes a complete ban on electroshock
treatment, which is still in place at an institution for people with
developmental disabilities in Massachusetts, the Judge Rotenburg
Center.””

2. Disability Convention and Children’s Convention

Applied Behavior Analysis violates Article 15 of the Disability
Convention, which proclaims that “[n]o one [including disabled people]
shall be subjected to torture or to cruel, inhuman or degrading treatment
or punishment,””'* and Article 37 of the Children’s Convention, which
requires that all states “ensure that: (a) No child shall be subjected to
torture or other cruel, inhuman or degrading treatment or
punishment.””" The abuse suffered by disabled autistic children who
have received Applied Behavior Analysis treatment is illegal under
international law because Article 15 of the Disability Convention
prohibits torture and its lesser variant, ill-treatment, against all people, '
and Article 37 of the Children’s Convention prohibits torture and ill-
treatment against children.”"” The claims of sutvivors, growing in number
and vigor, prove that the physical violations, the emotional abuse, and
the identity erasure of autistic people constitutes ill-treatment when there
is no intentionality, if not also torture when there are particularly bad
actors who intend to cause physical, emotional, and/or psychological
harm.’"® The subjective nature of such abuse is highlighted in Article 15,
paving the way for the analogy comparing the forced masking and
compliance of Applied Behavior Analysis to that of sexual orientation
and gender identity conversion therapy.’”

Article 15 of the Disability Convention also mandates that “States
Parties shall take all effective ... measures” to protect people with
disabilities from torture and ill-treatment.” This demand calls upon all
states to act to abolish Applied Behavior Analysis therapy through any
“effective legislative, administrative, judicial or other measures.””'
Article 37 of the Children’s Convention echoes this mandate in the

313. Ruhalter & Rath, s#pra note 137.

314. Disability Convention, s#pra note 238, at art. 15, § 1.

315. Children’s Convention, s#pra note 234, at art. 37, § a.

316. Disability Convention, supra note 238, at art. 15, § 1 (including “cruel,
inhuman or degrading treatment or punishment” also known in shorthand as ill
treatment).

317. Children’s Convention, s#pra note 234, at art. 37, § a.

318. See supra Subsection I111.B.2 for a discussion of the harmful medical model
fallacies of Applied Behavior Analysis and Subsection I111.B.4.c addressing the cruel and
inhumane process and outcomes of the treatment.

319. See supra Subsection I11.B.3 for a discussion of the shared history and similar
goals and methods of Applied Behavior Analysis and conversion therapy.

320. Disability Convention, s#pra note 238, at art. 15, § 2.

321. Id
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imperative demand that “States Parties shall ensure that [children are
protected].”?*

C. Decision-making Power and Voice in Implementation

Article 7 of the Disability Convention and Article 12 of the
Children’s Convention center the decision-making power of children in
matters that will affect them.’”” These atticles of the Disability and
Children’s Conventions do not reflect the understanding that children’s
opinions are determinative, but they do uplift children’s opinion-forming
capacity and right to influence decisions that will affect their lives.”* This
recognition of children’s decision-making capability is a powerful notion
for children with developmental disabilities because they are more likely
to experience abuse and exploitation.”” For example, autistic women ate
two- to three-times more likely to be victims of sexual assault or violence
than non-autistic women,* and autistic children are three- to four-times
more likely to experience bullying than their nondisabled peers.””’
Enabling children to find and make heard their voices can help to foster
empowerment and independence to reduce the incidences of
victimization.”®

Applied Behavior Analysis infringes on this right when it is forced
upon children without their consent. Autistic children do not necessarily
have a say in whether they receive the treatment.”” In the way that the

322. Children’s Convention, s#pra note 234, at art. 37; see Tobin & Hobbs, supra
note 253 at 1427, 1429-30 for an explanation of States’ obligations to protect children
from torture and ill-treatment.

323. See LAURA LUNDY ET AL., Art. 7 The Rights to Birth Registration, a Nane,
Nationality, and to Know and Be Cared for by Parents, in THE U.N. CONVENTION ON THE
RIGHTS OF THE CHILD: A COMMENTARY 398, 398 (John Tobin ed., 2019) (describing
connection between Children’s Convention and Disabilities Convention).

324. See id. at 403 (explaining that Children’s Convention article 12 is limited by
children’s age and maturity level).

325. See Sandoval-Norton, s#pra note 8, at 5 which explains that people with
cognitive disabilities are at the highest risk of being victims of violent crimes and that
people with disabilities are three times as likely to be sexually assaulted as those who
are not disabled. See, ¢.g., Fabienne Cazalis et al., Evidence that Nine Auntistic Women ont of
Ten Have Been Victims of Sexnal Violence, FRONTIERS IN BEHAVIORAL NEUROSCIENCE,
Apr. 2022, at 1, 12-17, https://www.ncbinlm.nih.gov/pmc/atticles/PMC9087551
(describing results of an online survey of 225 autistic individuals, resulting in 68.9%-
88.4% had been victims, depending on the scale).

326. Lundy, supra note 261, at 399.

327. See Daniel W Hoover & Joan Kaufman, Adverse Childhood Experiences in Children
with Autism Spectrum Disorder, 31 CURRENT OP. IN PSYCHIATRY 128, 129 (2018),
https:/ /www.ncbi.nlm.nih.gov/pmc/articles/PMC6082373  (describing results of
study on prevalence of bullying victimization in autistic children).

328. LUNDY ET AL., supra note 323, at 399.

329. Survivors of the treatment sometimes claim that they were not able to
understand what it was or its purpose, leading to concerns about their ability to consent
to participate. See, e.g., Anderson supra note 110, at 733 describing how autistic
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treatment is implemented, children’s emotional responses or their
opinions are largely ignored, beyond the choice of what reward they will
receive for behaving in the desired way.” This is in conflict with these
Articles 7 and 12 of the Disability and Children’s Conventions because
it rejects their perspectives and desires at the expense of helping autistic
children develop their own voice and identity.”

Article 33 of the Disability Convention and Article 23 of the
Children’s Convention suggest that people with disabilities, including
children, must have a say in the policies and programs that will affect
them.” Applied Behavior Analysis is largely implemented and upheld by
non-autistic adults.”” The Disability Convention in Article 33 ensures
that disabled people have a say in the monitoring process of the
Convention’s implementation.”™ Article 23 of the Children’s
Convention, addressing the rights of disabled children, uses strong
language (e.g., dignity and self-reliance) to promote inclusion in their
communities and due consideration for their perspective.”

While Applied Behavior Analysis was designed for autistic people, it
continues to ignore their voices in its evolution and implementation.”
Lovaas did not design Agp]ied Behavior Analysis with the input of
autistic children or adults,”” and the practice today continues to be driven
by people who have not received the treatment themselves.” This is in

patticipants in a study on treatment effects did not understand that the treatment was
a therapy or that they had autism diagnoses.

330. See id. at 742-748 (autistic survivors explaining that treatment involved
violations of their bodily autonomy).

331. See generally supra Subsection IV.B.2 for a discussion of how the treaties
prioritize the input of disabled people and children; See supra Section I111.B.4 for a
discussion of the critiques of the treatment.

332. See supra Subsection IV.B.2 addressing autonomy and voice in
implementation of the treaties.

333. See, eg, Mary Barbera, Autistic BCBA Speaks About ABA Controversy, DR.
MARY  BARBERA  (2021),  https://marybarbera.com/autistic-bcba-speaks-aba-
controversy (describing interview with one of the few autistic people certified to
administer Applied Behavior Analysis) (last visited Jan. 8, 2025).

334. Disability Convention, s#pra note 238, at art. 33.

335. Children’s Convention, s#pra note 234, at art. 23; see BYRNE s#pra note 267
for a description of the powerful nature of the language employed in the Children’s
Convention Article 23.

336. See THE PULSE, s#pra note 85, for an interview with University of
Pennsylvania Psychiatry Professor David Mandell, showing that “New Applied
Behavior Analysis” treatment is not even close to universal; see also Uniquely Human:
the Podcast, supra note 8, explaining that “New Applied Behavior Analysis” is “still an
intervention that teaches compliance to an arbitrary standard of normal.”

337. See supra Subsection 1I1.B.1 for an explanation of the birth of Applied
Behavior Analysis in Ivar Lovaas’s harsh and demanding University of California
laboratory treating children’s autism.

338. See The Pulse, supra note 85, for a description of how, in the eatly 2000s,
patents lobbied school districts, insurance companies, and lawmakers to ensure
coverage for Applied Behavior Analysis treatment.
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direct conflict with the relevant articles of the Disability and the
Children’s Convention, which require the input and direction of
stakeholders.” While young children, as young as three or even into eatly
elementary school age, who receive Applied Behavior Analysis treatment
are not equipped with the mental faculties to make major decisions on
their education and interventions, older children and young adults can
begin to influence decisions that affect them; and adults who have
experienced the treatment should be able to impact what kinds of
options are available for children with autism.”* The amassing voices of
autistic adults who are against the treatment should be encouraged to
impact future directions of autistic interventions in compliance with the
Disability Convention and the Children’s Convention.

D. States’ Obligations

The violations of human rights treaties call into question the practice
of and support for Applied Behavior Analysis in many countries around
the world. Article 15, 4 2 of the Disability Convention demands that
states act to protect people with disabilities from ill-treatment and torture
through “all effective legislative, administrative, judicial or other
measures.””*" Article 37 of the Children’s Convention obligates states to
prohibit, prevent, raise awareness about, and investigate practices that
amount to the ill-treatment and torture of children.”™ Article 2 of the
Convention Against Torture calls upon states to flex their existing
powers to prevent torture and ill-treatment through any legal
mechanisms at their disposal.”” Implementation of these obligations
means creating laws that are responsive to the risks of Applied Behavior
Analysis.”™*

Of the countries where Applied Behavior Analysis clinician
certifications are valid, the United Kingdom, Australia, and Canada have
all ratified the Disability Convention, the Children’s Convention, and the

339. See generally Byrne, supra note 267, for an explanation of how the Children’s
Convention was the first of its kind to value the voice and input of children as actors;
see Lundy, s#pra note 323, at 398 for an explanation of how the Children’s Convention
incorporated the concept of children as having decision-making power.

340. See generally Lundy, s#pra note 323, for an explanation of how the Children’s
Convention Article 12 is limited by children’s age and maturity level.

341. Disability Convention, s#pra note 238, at art. 15, § 2.

342. See Tobin & Hobbs, supra note 253 at 1429-30 for an explanation of States’
obligations to enforce Article 37 of the Children’s Convention.

343. See Convention Against Torture, s#pra note 205, at art. 2 (explaining States’
responsibilities to prevent torture under international law); Zach & Birk, supra note 208,
at 77-79 (describing how Convention Against Torture articles function to detail
mechanisms available to States to prevent torture).

344. See generally Tobin & Hobbs, supra note 253 at 1430 (describing methods
through law to prohibit and prevent torture and ill-treatment under Children’s
Convention).



46 TEMPLE INT'L & COMPAR. L.J. [39.1

Convention Against Torture.”” The United States signed the Disability
Convention and the Children’s Convention but did not ratify it.”* The
United States joins Ireland, the Netherlands, Belarus, Libya, Uzbekistan,
Kyrgyzstan and the Democratic People’s Republic of North Korea on
the short list of countries who have not ratified the Disability
Convention®’ and remains the only country who has not ratified the
Children’s Convention.**®

VI. LOOKING FORWARD

A. The Future of Applied Behavior Analysis: Reform or Abolition?

Proponents of Applied Behavior Analysis will say that some of the
videos cited previously in Subsection II1.B.4 are outdated and reflect the
old Applied Behavior Analysis—not the so-called “New Applied
Behavior Analysis.”** They claim that the negative elements of Applied
Behavior Analysis can be reformed with changes such as increased and
improved training for practitioners.” For example, the use of aversives
has decreased dramatically since the 1960s and 1970s as the concept of
“least intrusiveness” began to guide the field of behaviorism.”" Clinicians
who consider themselves to be at the forefront of the treatment’s future
lean on incentives over punishments and create behavior goals with
children and parents together rather than unilaterally prescribing goals.”>

However, the argument for fixing Applied Behavior Analysis falls
short. First, there is not consistency in implementation of Applied
Behavior Analysis treatment for there to a be a universally adopted shift

345. U.N. Enable, CRPD and Optional Protoco! Signatures and Ratifications, UN. DOC.
(May 20106), https:/ /www.un.org/disabilities/documents/2016/Map/DESA-
Enable_4496R6_May16.jpg.

346. Id; Sarah Mehta, There’s Only One Country That Hasn't Ratified the Convention on
Children’s Rights: US, ACLU (Nov. 20, 2015), https://www.aclu.org/news/human-
rights/ thetres-only-one-country-hasnt-ratified-convention-childrens.

347. See Disability Convention report, s#pra note 238 (detailing signatories of
Disability Convention).

348. See Children’s Convention, s#pra note 234 (detailing signatories of Children’s
Convention).

349. See Uniquely Human: the Podcast, s#pra note 8 for a description of how so-
called “new” or “enlightened” Applied Behavior Analysis clinicians continue to use
Skinner’s methods but call them by new names. See, ¢.g., Ronit Molko, Understanding the
Evolution of  ABA, LEARN BEHAVIORAL (Apr. 15, 2022),
https:/ /learnbehavioral.com/blog/understanding-the-evolution-of-aba (describing
how one parent working with “evolved” clinician pushed back on intervention that
would have stopped her son from grunting to speak, instead prioritizing his privacy,
independence, voice, and self-expression).

350. See, eg., Leblanc, supra note 89.

351. Id.

352. See The Pulse, supra note 85 at 29:00 for interviews with clinicians seeking to
change how Applied Behavior Analysis is practiced on wide scale.
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to the “New Applied Behavior Analysis.”” Second, even the “New
Applied Behavior Analysis” conforms to the medical model
understanding of autism as a blight which should be eradicated, rather
than the neurodiversity understanding of autism as a unique strength, to
be nurtured and molded, that comes along with its own sets of
challenges.”

With the increase in diagnoses, there has been a concurrent increase
in demand for Applied Behavior Analysis treatment and clinicians.’
However, training certification programs have not kept up with the pace
of increased demand.”® Various forms of training and certification, with
differing levels of rigor, have developed across the globe, in part because
the main agency that certifies clinicians no longer provides certifications
outside of the United States, Canada, Australia, and the United Kingdom
as of January 2023.”” Even among countries with certified clinicians, the
rapid growth of Applied Behavior Analysis certifications increases the
likelihood of improper implementation.” Scientists secking to reform
the treatment recognize that change is not happening at a universal
level.” University of Pennsylvania psychiatrist who focuses on autism,
David Mandell, explains that Applied Behavior Analysis can be lifesaving
for people but requires a universal change and an absolute renunciation
of past harms.”® Proponents focus on the fact that the most effective
and respected clinicians are adept at individualizing their interventions to
meet the needs of the particular child.”*" Effective clinicians embody the

353. See generally Leaf et al., supra, note 1, at 722 where the scientific nature of the
treatment is lauded as flexible, iterative, and responsive.

354. Uniquely Human: the Podcast, s#pra note 8, at 33:37.

355. See U.S. Employment Demand for Bebavior Analysts: 2010-2023, BEHAV. ANALYST
CERTIFICATION BD. (2024), https:/ /www.bacb.com/wp-
content/uploads/2023/01/Lightcast2023_230206-a.pdf (explaining how demand for
certified clinicians has increased annually since 2010, including 23% increase from 2021
to 2022).

356. See Keenan et al., supranote 65 at 710 for a discussion of the lack of uniformly
regulated clinicians in Europe.

357. See id. (describing negative effects of prohibiting most international
certification because reduces incentive to conform to unified standards of care); FAQs
About the 2023 International Changes, BEHAV. ANALYST CERTIFICATION BD. (July 13,
2022), https:/ /www.bacb.com/fags-about-the-2023-international-changes.

358. See Leaf, supra note 1, at 721 for a warning that a rise in demand for Applied
Behavior Analysis treatments must increase at an equal rate as certified clinicians are
trained.

359. See The Pulse, supra note 85 for an explanation, through University of
Pennsylvania Psychiatry Professor David Mandell, that Applied Behavior Analysis faces
the same challenges as any major change in healthcare treatment—people and systems
are resistant to change.

360. Id.

361. See id. at 721 (explaining that experienced clinicians do not use
decontextualized, formulaic processes in treatment).
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element of being true analysts of their child’s behaviors and reactions.””
If clinicians carry out the values of evidence-based decision-making by
implementing their expertise in the context of a child’s values and
environment, then Applied Behavior Analysis is the life-saving
intervention it was intended to be.*” However, that goal, even if the
methods are rigorous, still conforms to the medical understanding of
autism as a list of defective behaviors.”**

Even if Applied Behavior Analysis were reformed to abolish the use
of aversives and diminish the amount of unwanted physical contact with
children, and even if all clinicians were perfectly trained on the new
methods, Applied Behavior Analysis would still be a damaging practice
for autistic children who otherwise would be able to live safely and live
well with their autistic identity.’® Applied Behavior Analysis, at its core,
seeks to erase any trace of the autistic identity: “Behaviourism is a
colonizing logic,” says autistic psychotherapist Negrazis, because “[i]t
erases and eliminates... our creative capacity, our co-operative
relationships and our collective self-determination.””” One autistic
mother of autistic children and advocate in the United Kingdom, Emma
Dalmayne, explains that when the treatment forces masking behaviors,
it teaches children “that their autonomy is not important” and that “their
own comfort doesn’t matter as long as the parent is happy.””"” Applied
Behavior Analysis teaches autistic children that their emotions and needs
are less important than the comfortability of neurotypicals.”*®

362. See id. (describing how proper analysts are always observing and evaluating to
determine the best intervention in response to children).

363. Timothy A. Slocum et al., The Evidence-Based Practice of Applied Bebavior Analysis,
37 THE BEHAV. ANALYST 41, 44 (Apr. 29, 2014).

364. There is understandable resistance among clinicians to say that the field of
study that they have spent years of their lives and tens of thousands of dollars of
graduate school debt studying, honing, and implementing with children is abusive and
obsolete. See Uniquely Human: The Podcast, s#pra note 8 which explains why resistance
to the anti-Applied Behavior Analysis movement is understandable from practitioner
perspective but does not justify treatment’s continued prominence. However, this
burden does not outweigh the risks to children receiving the treatment. See infra
Subsection 1I1.B.4 for an explanation of the harmful effects of Applied Behavior
Analysis. While there are growing pains associated with large-scale change in systems,
clinicians should take pride in the effort and goal of learning new, better, safer, and
more inclusive interventions for autistic children.

365. See generally Devita-Raeburn, s#pra note 128 for a discussion of how the goal
and methods of the treatment in changing behaviors instead of looking to the root
cause of the behavior and finding supportive interventions lead to the internalized belief
that autistic children’s natural behaviors and instincts are shameful.

366. Kislenko, supra note 104 (quoting Negrazis).

367. See The Pulse, supra note 85 for an interview with activist and autistic mother
Emma Dalmayne in response to a question about how negative consequences
employed in Applied Behavior Analysis are any different from regular parenting.

368. See id.
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B. Recommendations

1. Global

It is the responsibility of governments around the world to uplift and
empower the voices of autistic self-advocates by denying certification of
Applied Behavior Analysis practitioners, denouncing the practice, and
funding research into other interventions that prioritize the health,
physical and psychological safety, autonomy, and dignity of autistic
children and adults. Governments also need to increase funding into
research on the short- and long-term effects of Applied Behavior
Analysis on people who received the treatment. Those who have ratified
the Convention on the Rights of Persons with Disabilities and the
Convention on the Rights of the Child should set the standard for what
enforcement looks like and ban the implementation or growth of
Applied Behavior Analysis in their countries. They should look to the
self-advocates and researchers within their own nations for alternative
methods of intervention and support. The remaining governments who
have not ratified the Convention on the Rights of Persons with
Disabilities—Ireland, the Netherlands, Belarus, Libya, Uzbekistan,
Kyrgyzstan, and the Democratic People’s Republic of North Korea™”—
and the Convention on the Rights of the Child—the United States’”"—
should ratify the treaties and commit to their implementation. In ratifying
the treaty, countries should commit wholly to the human rights model in
research and implementation of alternative interventions.”

2. United States

While the United States has not ratified the Convention on the
Rights of Persons with Disabilities or the Convention on the Rights of
the Child, it remains obligated to set a global example for human rights
protections and change course on the future of Applied Behavior
Analysis. The United States serves as a model for cutting edge medical
and psychological interventions that incorporate the humanity of the
patients they are designed to serve.”” As a leader in international
disability policy, the United States must set the example for how

369. United Nations Enable, CRPD and Optional Protocol Signatures and Ratifications,
United Nations (MAY 2010),
https:/ /www.un.org/disabilities/documents/2016/Map/DESA-
Enable_4496R6_May16.jpg

370. Mehta, supra note 346.

371. See, eg., DEGENER, supra note 17 (explaining breadth of human rights model
beyond even prominent social model of disability).

372. See, eg Eric Lander, et al., Science Magazine: ARPA-H: Accelerating Biomedical
Breakthronghs, THE WHITE HOUSE: OFF. SCI. & TECH, POL’Y (June 22, 2021),
https:/ /www.whitehouse.gov/ostp/news-updates/2021/06/22/science-magazine-
arpa-h-accelerating-biomedical-breakthroughs (describing resurgence of DARPA
research framework to propel United States as leader in medical advancements through
National Institute of Health).
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interventions are developed, implemented, and valued.”” Applied
Behavior Analysis began and flourished in the United States and
continues to grow in popularity across the globe.”™ Despite concerns
about intruding upon the sovereignty of the United States and the
ingenuity of state-based policies,”” ratification of the Disability
Convention would not necessitate broad changes to laws or begin an
onslaught of new lawsuits. The proposed reservations, understandings,
and declarations to the Disability Convention are non-self-executing and
do not provide for a private right of action in domestic courts.””® As such,
the United States should analyze complaints of Applied Behavior
Analysis under the Americans with Disabilities Act and other relevant
federal laws.””

As a signatory and ratifier of the Convention Against Torture, the
United States must delegate more funding to research the short- and
long-term impacts of Applied Behavior Analysis to determine its
potential unconstitutionality under the Fifth, Eighth, and Fourteenth
Amendments in compliance with its reservation on the definition of
torture under the Convention.””® The United States should outlaw the
practice of electroshock therapy for behavior modifications that are not
harmful to themselves or others, with particular focus on closing the
Judge Rotenberg Center in Massachusetts.””’Also, the United States
should funnel funding to research on the short- and long-term effects of
Applied Behavior Analysis on quality of life and psychological harm

373. See ABA supports ratification of U.IN. disabilities treaty, AM. BAR ASSOC. (Nov. 1,
2013)
https:/ /www.ameticanbar.org/advocacy/governmental_legislative_work/publication
s/governmental_affairs_periodicals/washingtonletter/2013/novembet/ctpd
(explaining ABA President James R. Silkenat urged the Senate Foreign Relations
Committee to favorably report the Convention on the Rights of Persons with
Disabilities) [hereinafter ABA Supports U.IN. Disability Treaty Ratification).

374. See generally Keenan et al, supra note 65 for a description of practitioners
across Europe.

375. Luisa Blanchfield & Cynthia Brown, THE UNITED NATIONS CONVENTION
ON THE RIGHTS OF PERSONS WITH DISABILITIES: ISSUES IN THE U.S. RATIFICATION
DEBATE, Congtessional Research Service 1 (Jan. 21, 2015) (describing Congressional
obstacles to U.S. Ratification of Disabilities Convention).

376. See ABA Supports U.N. Disability Treaty Ratification, supra note 373 (reporting
that CRPD ratification will not require changes to domestic law); Blanchfield & Brown,
supra note 375, at 5 (explaining U.S. reservation on private conduct).

377. See Blanchfield & Brown, s#pra note 375 for a discussion of how a proposed
reservation regarding federalism to the Disability Convention limits U.S. obligations
under the treaty to existing federal laws like the Americans with Disabilities Act.

378. See S. REP. NO. 101-30, at 7-11 (1990) (explaining U.S. reservations and
understandings to Convention).

379. See Ruhalter & Rath, supra note 137 for coverage of a controversial
Massachusetts ruling which allowed the Judge Rotenberg Center to continue use of
electric shock treatment for behavior modification.
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because research on trauma responses to the treatment is minimal.”® The
only study on the issue™ raises legitimate concerns about its scientific
rigor.””

More research funding is necessary for development of new
psychological treatments prioritizing positive self-image and self-
advocacy skills to combat vulnerability associated with social status as a
neurodiverse minority.”® For example, there is a new treatment rooted
in trauma-focused cognitive behavioral therapy for autistic children. This
model focuses on empowering children to speak up about their negative
experiences and developing coping skills. The model leverages children’s
special interests, rather than denying children’s emotions and motivators,
as is common in Applied Behavioral Analysis.”**

Other interventions and supports in their early stages, such as
SCERTS and DIRFloortime®, support autistic students in their social,
emotional, and communication development without sacrificing their
growing identities as autistic individuals.’® Interventions need further

380. See Sohn, supranote 54 for an explanation of a study analyzing post-traumatic
stress disorder in autistic people which found low incidence of the diagnosis or
symptoms within the population. The author posits that the low incidence is likely
because assessments do not accommodate to ways in which autistic people present
symptoms.

381. Kupferstein, supra note 100.

382. See generally Justin Barrett Leaf et al., Ewvaluating Kupferstein’s Clams of the
Relationship of Bebavioral Intervention to PTSS for Individuals with Autism, 4 ADVANCES IN
AUTISM 122 (explaining how Kupferstein’s study does not meet appropriate standards
for scientific study).

383. See Sohn, supra note 54 for a discussion of early-stage promising outcomes of
cognitive behavioral therapy for autistic children focused on trauma treatment at
UCLA.

384. Id.

385. SCERTS (Social Communication, Emotional Regulation, and Transactional
Supports) and DIRFloortime® are interventions for autistic children that were
developed as alternatives to Applied Behavior Analysis. Both decty the fundamental
premise of behaviorism and focus instead on promoting children’s progress through
the developmental stages; encouraging intrinsic motivation; and acknowledging the role
of children’s emotions and needs in theit everyday behaviors. These interventions do
not aim to alter the fundamental character of autistic children, but instead seeks to help
them develop the skills they need to communicate, regulate their emotions, and develop
relationships by getting to understand and foster each child’s unique personality. These
approaches do not deny or overwrite the differences in autistic children and instead
help them to move further along in their developmental journey. It is beyond the scope
of this paper to analyze the rigor of these programs. Se, e¢g, ABA or DIR, INT’L
COUNCIL ON DEV. & LEARNING, INC., https://www.icdl.com/parents/abaotdir
(addressing directly differences in both interventions) (last visited, Jan. 8, 2025); Barry
Prizant, et al., The SCERTS Model and Evidence-Based Practice, SCERTS (2020),
https://scetts.com/wp-content/uploads/SCERTS-and-Evidence-based-practice-July-
2020-final.pdf (explaining how SCERTS meets into rigorous scientific standard of
evidence-based practices in psychology according to American Psychological
Association and American Speech-Language-Hearing Association) (last visited Jan. 8,
2025).
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research and financial support through legislation that requires insurance
coverage because, while autism is just one version of the human
experience and not a defect, it is associated with its own sets of challenges
which require EProfessmnal support for long-term quality of life and
independence.”® For example, some autistic people do not speak; o7
others engage regularly in self-injurious behavior like head banging;’*®

others face challenges in fine and/or gross motor skills; 3% and others
have such limited dicts that they are malnourished and require feeding
tubes.” For autistic people who do not speak, interventions help to
either prompt verbal communication through speech therapy™" or train
people on non-verbal communication methods, such as inputting words

386. See, e.g., About Autism, AUTISTIC SELF ADVOC. NETWORK (last visited Jan. 8,
2025), https://autisticadvocacy.org/about-asan/about-autism  (explaining vatious
differences of autistic people and different supports used to develop strengths and skills
within those differences).

387. See id. (explaining that autistic people “communication differently” and may
use Augmentative and Alternative Communication devices instead of verbal language
to communicate); see, eg., Bill Chappell, A Nonspeaking Valedictorian With Autism Gives
ber  College’s  Commencement  Speech, NPR ~(May 12, 2022, 2:44 PM. ET),
https:/ /www.npt.org/2022/05/12/1098506522/nonspeaking-valedictorian-autism-
college-commencement-speech (describing non-speaking autistic college graduate’s
valedictorian speech dictated through text-to-speech software).

388. See CAR Autism Roadmap, Self-Injurious Bebavior, CHILD.S HOSP. OF
PHILADELPHIA RSCH INST. (June 16, 2020) [hereinafter Seff-lnurions Behavior],
https:/ /www.research.chop.edu/ cat-autism-roadmap/self-injutious-behavior
(describing rare but present risk of self-injurious behavior in autistic people, often seen
when simultaneously diagnosed with intellectual disability or genetic syndromes).

389. See Abont Autism, supra note 386 for an explanation of how autistic people
may “move differently” and have difficulty with motor skills.

390. People with such extreme injutious behaviors are sometimes referred to as
“profoundly autistic” (though this term has fallen out of favor). Parents of these people
and clinicians who work with them claim that Applied Behavior Analysis is truly
lifesaving and essential for these people who would otherwise die from malnutrition or
blind themselves through self-harming behaviors. These parents and therapists claim
that those who speak out against the treatment do not fall into this category and
probably are not the ones who need the treatment. See The Pulse, supra note 85 which
highlights a conversation with a clinician who treats extreme cases of food aversions
with Applied Behavior Analysis to expand diets for health and even survival. However,
Sandoval-Norton makes the point that people who fall into this category are those who
are most vulnerable to the abusive tendencies of Applied Behavior Analysis treatment.
See supra Subsection 111.B.4.c which explains how nonverbal autistic people who are
not able to communicate in other ways are most vulnerable to abuse within Applied
Behavior Analysis and within society generally. However, it is important to recognize
that the subjective analysis of torture allows for the fact that for some people at risk of
life-threatening injury, the benefits of Applied Behavior Analysis may outweigh the
risks.

391. See Treatment and Intervention Services, CENTERS FOR DISEASE CONTROL AND
PREVENTION (last reviewed Mar. 9, 2022),
https://www.cdc.gov/ncbddd/autism/treatmenthtml ~ (suggesting  speech  and
language therapy to promote verbal and nonverbal communication skills in autistic
children) (last visited Jan. 8, 2025).
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into text-to-speech software or pointing to pictures on a communication
board.”* For autistic people engaging in self-injurious behavior, families
must engage the help of medical and psychological professionals to
determine the root cause of the harmful behavior in order to stop and
prevent it for their safety and the safety of those around them.””
Occupational and/or physical therapy can help autistic people develop
their independent living skills and fine motor skills through training and
strengthening of their body.”*

Given the United States’ limited willingness to become beholden to
international human rights laws, there is limited enforcement power from
the most pertinent human rights treaties to change domestic policy on
Applied Behavior Analysis.” However, this Comment reflects the hope
that the United States will recognize its global influence and ratify these
treaties to give credence to their importance—setting an example for the
rest of the world. If the United States refuses to ratify these treaties, it
should consider how its domestic state and federal laws uphold Applied
Behavior Analysis treatment at the expense of the individuals those the
laws were designed to protect—autistic people.

C. Conclusion

There is a growing movement against Applied Behavior Analysis led
by autistic adults, self-identified as survivors, who lived through the
treatment as children.”® The practice violates the Disability Convention,
the Children’s Convention, and the Convention Against Torture in that
it constitutes torture at its worst and ill-treatment at its best; forces a
pseudo-scientific treatment on children without their consent; and does
not take into account the voices of autistic people calling for its

392, See, g, C4A4 Academy, COMMUNICATION4ALL,
https://communication4all.org (promoting free instructional videos for nonspeakers
to learn how to type to communicate started by a nonspeaking autistic person) (last
visited Jan. 8, 2025).

393. See Self-Injurious Behavior, supra note 388 for an explanation of various causes
and potential routes for solutions to self-injurious behaviors in autistic individuals.

394. See CAR Autism Roadmap, Oceupational Therapy for Children with ASD,
CHILDREN’S HOSPITAL OF PHILADELPHIA RESEARCH INSTITUTE (last updated May 20,
2020),  https://www.tesearch.chop.edu/ car-autism-roadmap/occupational-therapy-
for-children-with-asd (describing various areas of intervention for occupational therapy
for autistic children such as play, self-care, and learning skills in and outside of school).

395. See Anya Wahal, On International Treaties, the United States Refuses to Play Ball,
COUNCIL ON FOREIGN RELS. (Jan. 7, 2022, 5:08 PM),
https://www.cft.org/blog/international-treaties-united-states-refuses-play-ball
(decrying United States’ resistance to ratify international treaties and fully engage in
international partnerships).

396. See supra Subsection II1.B.2 which explains the anachronistic connection
between Applied Behavior Analysis and the medical model of disability; Subsection
I11.B.3 for a discussion of the shared history and methods of Applied Behavior Analysis
and conversion therapy; and Subsection 111.B.4 for a discussion of prominent critiques
of the treatment.
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abolition.”” The practice is rooted in the outdated behaviorism school of
thought in psychology, which has over time been found to be
paternalistic, belittling, and ineffective because it looks purely at a
person’s behaviors (what prompted them and what followed them) and
completely ignores complex internal motivations for actions.”” The
treatment’s founder, Ivar Lovaas, sought to make autistic children
normal and erase autism from their identity.”” His harsh methods,
including physically and emotionally punitive aversives, inspired
conversion therapy for LGBTQ+ and gender nonconforming people,*”
which is considered to be a form of torture under international human
rights law.*"! Its current practice is ineffective at normalizing children’s
behaviors, at best, because it is over-reliant on rote memorization of skills
without context.*” At its worst, Applied Behavior Analysis seeks to erase
a person’s autistic identity by denying their emotions, drilling masking
behaviors, ignoring physical needs, and imposing physical
punishments.*” World leaders and lawmakers should carry out their
mandates in the human rights treaties they have signed and ratified by
listening to the voices of autistic adults who have survived the
treatment—heeding their warnings to abolish the practice and uplift
more humane and effective alternatives. By turning away from Applied
Behavior Analysis and embracing neurodiversity and the uniquely human
nature of the autistic community, global leaders can make progress
towards a more diverse and inclusive world envisioned in the ambitious
and worthy goals of the Disability Convention, Children’s Convention,
and the Convention Against Torture.

397. See supra Part V which applies articles of the respective conventions to the
practice of Applied Behavior Analysis.

398. See supra Subsection II1.B.1 for an explanation of the history of Applied
Behavior Analysis from behaviorism; Subsection II1.B.4.c for an explanation of how
methods of behaviotism lead to ctuelty; and Section VI.A for a discussion of fallacies
of the so-called “new” Applied Behavior Analysis movement.

399. See supra Subsection I11.B.1 for an explanation of how Ivar Lovaas developed
Applied Behavior Analysis.

400. See supra Subsection 111.B.3 for an explanation of the historical connection
between Applied Behavior analysis and conversion therapy.

401. See supra Subsection 1I1.B.3 for an explanation of the United Nations
Independent Expert’s call for abolition of Conversion Therapy because it equates to
torture.

402. See supra Subsection 111.B.4.b.

403. See supra Part IV.B.4.c.



