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Since Pakistan’s independence in 1947, not one of its Prime
Ministers has finished a full five-year term. But in 2022, Imran Khan
became the first, and only, to be ousted by a parliamentary no-confidence
motion—and one triggered by American diplomats at that. Khan’s
subsequent imprisonment and the arrests and “disappearances” of
thousands of others has crippled Pakistani society, its constitution, its
government, and its economy. This Comment argues that the United
States” role under the Biden administration may have violated the
principle of non-intervention—what has been called one of the most
controversial subjects in the law of nations. A state is deemed to have
violated this principle when it uses non-forcible “coercion” to impose “a
certain conduct of consequences on a sovereign state’s internal or
external affairs under its sole control.” This two-part test, which the
International Court of Justice (IC]) articulated in its 1986 landmark
Nicaragua v. United States ruling nearly 40 years ago, and a theoretical
“totality”” analysis are applied to these U.S.-Pakistan events.
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I. INTRODUCTION

Since Pakistan’s independence in 1947, not one of its Prime
Ministers has finished a full five-year term.! They have been removed
from office in many ways, including military coups.” But in 2022, Imran
Khan, cricket icon and founder of Pakistan’s popular Tehreek-e-Insaf
(PTT) or “Movement for Justice” party,” became the first, and only, ever
to be ousted by a patliamentary no-confidence motion*—and one
triggered by American diplomats at that.’

1. See No Pakistani Prime Minister Has Completed a Full Term in Office, AL JAZEERA
(April 9, 2022), https://www.aljazeeta.com/news/2022/4/9/factbox-no-pakistani-
prime-minister-has-completed-a-full-tenure (noting in staff article Pakistani generals
have directly intervened in toppling civilian governments three times); see also Sana
Chaudhry, A PM No More: How the Historic Move to Eject Imran Khan Through a No-Trust
Vote Unfolded, DAWN (Apt. 8, 2023), https://www.dawn.com/news/1744819
(reporting no-confidence motion talk began in 2021and providing timeline leading up
to success of 2022 motion).

2. See id. (explaining that out of Pakistan’s twenty-nine prime ministers, eighteen
elected were ultimately removed in different ways while others were interim until new
elections were called).

3. See IMRAN KHAN, PAKISTAN: A PERSONAL HISTORY 186 (Transworld publ.,
2011) (stating purpose of his PT1I party, announced on April 25, 1996, was to confront
Pakistani political mafia).

4. See Chaudhry, supra note 1 (reporting PTI accused opposition of buying
lawmakers’ vote on motion and first time Khan publicly alleged foreigners’ planned
vote because he did not want Pakistan’s foreign policy influenced by foreigners).

5. See Ryan Grim & Murtaza Hussain, Secrer Pakistan Cable Documents U.S. Pressure
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Pakistan’s  600,000-strong military establishment facilitated the
American-backed no-trust vote® and prematurely replaced the beloved,
democratically elected Khan' with unconstitutional “caretaker” prime
ministers and interim governments for months on end.”

These acts led to unprecedented chaos’ in this nuclear state of 250
million people—the world’s fifth largest po1pulation—within a landmass
of about two states of California combined.”” Chaos continued during its
parliamentary elections, finally held on February 8, 2024, and, in the
weeks after, amid allegations of widespread pre- and post-electoral
rigging."" In June 2024, U.S. Congress passed a bipartisan resolution

10 Renove Imran Khan, THE INTERCEPT (Aug. 9, 2023),
https://theintercept.com/2023/08/09/imtran-khan-pakistan-cypher-ukraine-russia
(publishing exclusive cable or cipher showing U.S. diplomats, including Donald Lu,
Assistant Secretary of State for South and Central Asian Affairs, threatened Pakistani
ambassador with ultimatum to remove Khan from office in retaliation for Khan’s
neutral position in Ukraine-Russian war).

6. Imran Khan, Inzran Khan Warns That Pakistan’s Election Conld Be a Farce: His Party
Is Being Unfairly Mugzled, the Former Prime Minister Writes from Prison, THE ECONOMIST
(Jan. 4, 2024), https://go-gale-
com.libproxy.temple.edu/ps/i.do?p=BIC&u=temple_main&id=GALE | A778212441
&v=2.1&it=r&sid=summond&aty=ip (writing the military, security establishment
engineered his removal with pressure from America).

7. See id. (noting establishment used other means to get rid of him including two
assassination attempts, abductions of supporters as well as their incarceration, torture,
and pressure); see also Imran Khan—From Flamboyant Cricketer to Prime Minister, DAWN
(Aug. 18, 2018), https://www.dawn.com/news/1423231 (providing timeline of his
meteoric rise); see also 60 Minutes Australia, Imran Khan — A Living God’ (Ron Sinclair,
producer, Channel Nine, 1992) (documenting his widespread appeal and popularity
among Pakistanis).

8. See Khan, supra note 6 (explaining federal and local administrations after his
ouster and before February 2024 elections were illegal since such elections were not
held ninety days after parliament was dissolved, as constitutionally required); see also
Pakistan Const. art. 224 § 2 (stipulating ninety-day requirement, with election results
declared no later than fourteen days from poll closure); see also Ryan Grim, Eight Flagrant
Ways the U.S.-Backed Government in Pakistan Is Subverting the Election, INTERCEPT (Feb. 7,
2024, 11:21 AM), https://theintercept.com/2024/02/07 / pakistan-election-pti-imran-
khan (reporting election delays were on authority of Pakistani military to ensure Khan
and PTT did not return to power).

9. See Madiha Afzal, Commentary, Pakistan’s Abvays-Troubled Democracy Is on the
Brink Once Again, BROOKINGS INST. May 26, 2023, (describing confrontation between
popular  Khan and  powerful  military as  existential,  zero-sum)
https:/ /www.brookings.edu/articles/ pakistans-always-troubled-democracy-is-on-the-
brink-once-again.

10. See WORLD POPULATION REVIEW, Every County in the World That Has Nuclear
Weapons, (last visited Jan. 24, 2025) https://wotldpopulationreview.com/country-
rankings/countries-with-nuclear-weapons (listing Pakistan as sixth largest nuclear state
behind United Kingdom); see WORLD POPULATION REVIEW, World Population By Country
2024, (last visited Jan. 24, 2025) https://wotldpopulationreview.com/country-
rankings/muslim-population-by-country ~ (ranking  real-time population, with
description on geographical size).

11. See Letter from Greg Casar, U.S. Rep., et al,, to President Joseph R. Biden and
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urging “the full and independent investigation of claims of interference
ot irregularities” in Pakistan’s 2024 elections.'?

Khan’s 2022 historic no-trust vote ultimately led to his arrest and the
subsecluent resignation of 127 fellow PTI partliamentary members in
2023." By 2024, the fate of Khan, PTI candidates, and their supporters
devolved into a litany of human ri%hts abuses: “disappearances,”
harassment,'* arbitrary atrests, torture,” and killings.'® Like “a war . ..
virtually unknown anywhere outside the country where it is fought,”"”
the magnitude of the repression against the PTI, and even dual Pakistani
citizens, has been largely unaccounted.™

usS. Sec’y of State Antony Blinken (Feb. 28, 2024)
https://casat.house.gov/media/press-releases/news-reps-casar-wild-colleagues-urge-
us-defend-democracy-pakistan (urging administration to withhold recognition of new
Pakistani government until election investigation and to instruct Pakistani authorities,
including from military on human rights abuses).

12. HR. Res. 901, 118 Cong. (2023-2024)
https:/ /www.congtess.gov/bill/118th-congress/house-resolution/901 /text  (calling
on Biden to uphold democracy, human rights, and rule of law in Pakistan).

13. Imran Kban'’s Arrest and Nawaz Sharif’s Return: How Pakistan’s Politics Changed in
2023, TIMES OF INDIA (Dec. 21, 2023),
https://timesofindia.indiatimes.com/wotld/pakistan/imran-khans-arrest-and-nawaz-
sharifs-return-how-pakistans-politics-changed-in-2023/articleshow/106425364.cms
(noting National Assembly resignations occurred after Khan’s arrest on May 9, 2023
which triggered widespread protests).

14. See Malik Asad, IHC Summons Top Officials Over ‘Missing’ PT1 Candidate, DAWN
(Jan. 11, 2024), https://www.dawn.com/news/1804807/ihc-summons-top-officials-
over-missing-pti-candidate (reporting candidate was barrister who allegedly disappeared
at airport); see also Two PTI Candidates Picked Up, DAWN (Jan. 14, 2024),
https:/ /www.dawn.com/news/amp/1805626 (reporting social media videos, with
hashtag #RiggingAgainstPTI, of two prominent PTI leaders taken away by unidentified
people); see also Ahmad Fraz Khan, Alarm Over Snatching’ of PIT Nomination Papers,
DAWN (Dec. 22, 2023), https:/ /www.dawn.com/news/1799807 (teporting PTI claims
of snatching in thirty-seven constituencies).

15. See Khan, s#pra note 6 for his statement that all means to remove him and his
patty from power have been deployed by establishment—the army, security agencies,
and civil buteaucracy.

16. See Abdullah Zehti, Four Dead, Six Injured in Blast at PTT Rally in Balochistan’s Sibi,
DAWN (Jan. 30, 2024), https://www.dawn.com/news/1809855/4-dead-5-injured-in-
blast-at-pti-rally-in-balochistans-sibi (reporting three PTI workers died and seven
injured in what PTT called criminal failure of caretaker governments).

17. See JOHN PERKINS, CONFESSIONS OF AN ECONOMIC HIT MAN xvi (1% ed.
2004) (expressing personal observations as chief economist for private organization
looking to secure loans in developing countries).

18. See Murtaza Hussain, No One Knows How Many Americans Are Imprisoned in
Pakistan’s Crackdown on Dissent, THE INTERCEPT (August 26, 2023, 6:00 AM),
https://theintercept.com/2023/08/26/ pakistan-us-citizens-imptisoned-imran-khan
(reporting on thousands dual Pakistani-American and -British citizens arrested for
political reasons, including unclear number of foreign nationals, and quoting ex-Khan
minister Shahzad Akbar who said his brother was detained at night when dozens of
paramilitary police surrounded his house and broke down his door); see also HUMAN
RIGHTS WATCH, PAKISTAN: MASS ARRESTS TARGET POLITICAL OPPOSITION (New
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During his premiership, Khan had generated plenty of internal
controversy and opposition, including from top military brass, for several
reasons. First, Khan attempted to re-establish “the rule of law” from the
tule of the jungle that had predominated post-9/11 within the political
ruling elite.”” Secondly, Khan’s attempt to end Pakistan’s role as
America’s largest non-NATO ally struck a nerve, especially as China and
Saudi Arabia grew closer.”” Moreover, Khan had signaled a shift away
from Western multi-creditors, like the International Monetary Fund
(IMF) and World Bank, and their loans—what he called “crutches” for
the “corrupt and incompetent ruling elite.”” He rejected U.S. and
Western aid “like bribes to the Pakistani elite to keep fighting America’s
war for them.””

However, despite the internal tensions and murmurs of a no-
confidence motion back in 2021, Khan’s political opponents and military
foes were not the ones who initiated the ultimate decisive vote that
overthrew his government and triggered the ensuing chaos.” Rather, the
vote resulted from outside interference through coercive American
diplomatic intervention in retaliation for Khan’s “aggressively neutral

York), May 20, 2023 9:00 AM), https://www.hrw.org/news/2023/05/20/pakistan-
mass-arrests-target-political-opposition (pegging number detained at more than 4,000,
including those atbitrarily arrested under vague, overbroad laws), ¢ Hannah Ellis-
Petersen, Kidnap, Torture, Murder: The Plight of Pakistan’s Thousands of Disappeared, THE
GUARDIAN (Dec. 14, 2020, 1:15 EST), https://www.theguardian.com/global-
development/2020/dec/14/kidnap-torture-the-plight-of-pakistans-thousands-of-
disappeared (reporting on “enforced disappearances” as feature of Pakistani society for
last two decades including during Khan’s term).

19. See Cyril Almeida, What Led to Leader Inmran Khan’s Downfall in Pakistan? AL
JAZEERA (Apr. 10, 2024), https://www.aljazeera.com/news/2022/4/9 /analysis-end-
of-imran-khans-term (reporting Khan opposed U.S. using Pakistan in its ‘wars on
terror’, which raised tensions with his own military): see also Khan supra note 3, at 249
(wtiting his politics since 9/11 wete driven by U.S. ‘war on terrot’ toll on Pakistan).

20. See Gibran Naiyya Peshimam, U.S. Concerned About Debt Pakistan Owes China,
Official ~ Says, ~ REUTERS  (Islamabad),  (Feb. 17, 2023 12:56 AM),
https:/ /www.reuters.com/world/asia-pacific/us-concetned-about-debt-pakistan-
owes-china-official-says-2023-02-16 (reporting on U.S. concerns about amount of
Chinese lending to Pakistan which accounts for about a third of its external debt of
$100 billion); see also Grim & Hussain, s#pra note 5 (quoting Khan’s rhetorical question
to West demands on Ukraine by asking if Pakistanis were its slaves).

21. See Khan, supra note 3, at 349 (writing that such funding constantly bailed out
corrupt elite).

22. Seeid. at 274 (observing Pakistani ruling elite raised fears in West about Islamic
militancy to manipulate them into providing more money): see also Inran Khan and the
IMF: Pakistan’s Bazlont Dilemma, DAWN (Aug. 3, 2018),
https:/ /www.dawn.com/news/1424700 (writing Khan’s desire for Islamic welfare
state clashed against loan repayments which diverted funds from health and education).

23. See infra Parts 111 and IV for a discussion on the Pakistani military and
opposition leaders’ role in facilitating vote to enforce the crackdown. C.f Almeida, supra
note 19 (adding military’s denial of allegations); see also Chaudhry, supra note 1 (reporting
talk about no-confidence motion began in 2021).
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position” on Ukraine.”

According to online news publication The Intercepfs August 9, 2023
wortld exclusive,” U.S. State Department official Donald Lu on March 7,
2022 “bluntly raised” the possibility of a no-confidence vote to Pakistan’s
ambassador to the United States, Asad Majeed Khan (no relation to
Imran Khan), at the Pakistan Embassy in Washington, D.C. during his
farewell luncheon before returning to Pakistan.”® While Lu “did not
directly order” Khan’s removal, he said Pakistan would suffer
consequences, “including international isolation,” if Khan remained in
power; Lu alluded to rewards once removed.”” The Intercept quoted from
a classified Pakistani government document labelled “secret” and
encrypted, known as a cypher in diplomatic circles.”® The cypher
confirmed that the “Lettergate” controversy”’—speculated about for
months prior in the Muslim world—was true; that an outside, foreign
power had actively, secretly interfered in Pakistani politics to remove the
extremely popular Khan and his PTT officials from power.”

Khan, currently jailed because the 100 or so’ pending criminal
charges against him can—and do—pop up against him like a game of
political whack-a-mole,” had not been shy about repeating his beliefs

24. See Grim & Hussain, s#pra note 5 (quoting U.S. Assistant Sec’y of State for
South and Central Asian Affairs Donald Lu); see also infra Parts 111 and IV for an analysis
on this diplomatic exchange and non-intervention principle.

25. See Grim & Hussain, supra note 5 (publishing full text of Pakistani cable with
typos corrected to protect anonymous source’s identity, and denials from State
department spokesman that it interfered in internal decisions about Pakistani
leadership).

26. See id. (citing from cable in which Ambassador Khan notes from outset of
luncheon that Lu referred to Pakistan’s Ukraine position, expressing concerns about its
neutral stance); see also Anwar Iqbal, Farewell Lunch Triggered ‘1ettergate’ Dispute, DAWN
(Apt. 17, 2022), https://www.dawn.com/news/1685395 (speaking to othet soutces
who verified details of farewell lunch meeting).

27. See Grim & Hussain, s#pra note 5. (noting remarks appear to be taken as sign
for Pakistan military to move on this).

28. See id. (reporting anonymous military source unaffiliated with Khan gave
document to The Intercepi).

29. See Anwar Iqbal, Farewell Lunch Triggered Lettergate’ Dispute, DAWN (Apr. 17,
2022), https:/ /www.dawn.com/news/1685395 (teporting PM Khan in his last national
address reiterated Lu threatened regime change in Pakistan while he was premier).

30. See 7d. (publishing photo of PM Khan waving letter allegedly with evidence of
foreign interference).

31. See Imran Khan: What Are the Criminal Cases Against Pakistan Former PM?
REUTERS (Jan. 31, 2024), https:/ /www.reuters.com/wotld/asia-pacific/main-criminal-
cases-against-pakistans-imran-khan-2024-01-31 (putting latest tally of criminal cases
against him at 150).

32. See Supreme Court Is Operating Under London Plan’, Alleges Imran, THE EXPRESS
TRIBUNE (Jan. 15, 2024), https://tribune.com.pk/story/2453346/supteme-court-is-
operating-under-london-plan-alleges-imran (claiming apex coutt is acting under plan
hatched in London to side-line cases against opposition candidate Nawaz Sharif whilst
keeping Khan in jail at all costs).
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about the real reason for his imprisonment since the summer of 2023:
the desire of both U.S. and Pakistani military-security apparatuses to keep
him out of power for good.” And despite U.S. and Pakistani officials’
unclear, often contradictory comments on the document,” a Pakistani
court found Khan guilty for indeed “leaking” a state secret under the
Official Secrets Act—sentencing him to ten years in prison.”

While Khan’s fate is one of the latest examples of an American-
backed coup d’etat,’® this article will not focus on Pakistan’s regime change
per se or the many allegations and reports of human rights abuses in its
wake. Rather, this article will look at the means by which a dominant
state may determine an outcome in a weaker state through the
international legal principle of non-intervention. The principle’s flip side,
the prohibition against intervention, will be explored as defined in the
International Court of Justice’s (ICJ) landmark Nicaragua v. United States
holding.”’

Here, the “Lettergate” fact pattern affords “information about the
actions that the intervening government is supposed to have taken to
achieve its objectives” or, in other words, some detail on the “means”

33. See Khan, supra note 6 (explaining American diplomat Lu delivered an
ultimatum to remove him—or else—to which Pakistan’s then-Chief of Army Staff,
General Qamar Javed Bajwa, with help from security agencies, worked on both Khan
allies and backbenchers alike and organize no-trust vote within weeks).

34. See Wajid Ali Syed, U.S. Media Report on Cipher: Rana Sananllah for Probe into
Authenticity of Source Document, THE NEWS, Aug. 10, 2023 (detailing U.S. State department
spokesperson Matthew Miller’s vatious responses to press about cypher, including his
denials U.S. took position on Pakistan’s leadership); ./ Grim & Hussain, s#pra note 5
(quoting then-Pakistani Prime Minister Shehbaz Sharif as saying leak was “massive
crime” yet uncertain if information was true); see id. (describing U.S. and Pakistani
official responses to document as defensive and contradictory, and even self-
contradictory); see also Jeffrey D. Sachs, The U.S. Toppling of Imran Khan, COMMON
DreAMS (Feb. 1, 2024), https://www.commondreams.otg/opinion/us-oustet-of-
imran-khan (noting tendency of U.S. government to reject authenticity of evidence
showing U.S. covert regime change since by its very nature these operations are secret
and thus deniable).

35. See Abid Hussain, Pakistan’s Ex-PM Inran Khan Sentenced to Ten Years Jail in State
Secrets Cuse, AL JAZEERA (Jan. 30, 2024),
https:/ /www.aljazeera.com/news/2024/1/30/ pakistan-ex-pm-imran-khan-top-aide-
get-10-years-jail-in-state-secrets-case  (reporting closed-door special prison court
sentenced Khan, finding he misused confidential cable sent by ex-Pakistani U.S.
ambassador. Khan denied chatge, saying document was evidence U.S. administration
helped remove him from office).

36. See Sachs, supra note 34 (citing Boston University’s Lindsay O’Rourke’s study
counting 64 covert regime change operations by the U.S. during Cold War period).

37. See Military and Paramilitary Activities in and Against Nicaragua (Nicar. v.
U.S.), Judgment, 1986 1.C.J. Rep. 14, § 242 (finding that U.S. support, including financial
and logistical, constituted a clear breach of non-intervention principles).

38. See Lori Fisler Damrosch, Politics Across the Borders: Nonintervention and Nonforcible
Influence Over Domestic Affairs, 83 AM. J. INT’L L. 1, 12 (noting that foreign intervention
in another state’s politics are typically discussed in vivid ways like ‘toppling’ without
precise information about how intervening state accomplished its goals).
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or “method””—not usually revealed—that the United States employed
to replace a popular, democratically elected national leader with a leader
more amendable to larger US geopolitical goals.”’ In particular, this paper
will examine the one particular “method” used—coercive diplomacy. It
will analyse whether this act of non-forcible intervention, as confirmed
by the publication of the secret cypher,* resulted in Khan’s ouster and
political persecution,” and if it qualified as a violation against the
prohibition against intervention.” It will compare it to the facts of the
Nicaragna case, Qatar’s recent experience with coercive diplomacy, and
touch on a few current affairs stories.

The international legal principle of non-intervention is defined as
interference through “dictatorial means” by one state into another state’s
internal or external affairs when those affairs are exclusively the lattet’s
responsibility.* Unlawful intervention is “the pursuit of unlawful ends
through unlawful means.”” A state is deemed to violate this principle
when it uses “dictatorial means” or “coercion” with the aim of imposing
“a certain conduct of consequences on a sovereign state’s internal or
external affairs under its sole control.”** Some say care is needed not to
overstate the scope of the non-intervention principle since the “abstract
thetoric” of the law hardly reflects state practices;'’ American-sponsored
overthrows of democratically elected leaders being one such practice.*
It is indeed “difficult to escape the conclusion that intervention is the
rule and non-intervention the exception.”

39. See Nicar. v. U.S,, 1986, 1.CJ. at § 205 (ruling intervention is wrong when
methods of coercion on matters that each sovereign state is permitted to decide freely
like political, economic, and social choices); see also infra Part IV.

40. See infra Part 111 which details the March 7, 2022 meeting that sputred =
sequence of events ending in Khan’s ouster.

41. See Grim & Hussain, s#pra note 5 for details on U.S. carrot-and-stick
approaches.

42. SeeSachs, supra note 36 (writing Khan “sealed his fate” on March 6, 2022 when
he condemned twenty-two EU ambassadors and NATO for pressuring Pakistan, to
join another Western war, Ukraine).

43. See infra Section IV for an analysis on whether American diplomats’ ultimatum
to Pakistani official counted as non-forcible intervention in violation of the principle of
intervention.

44. Philip Kunig, Prohibition of Intervention, in MAX PLANCK ENCYCLOPEDIA OF
PUBLIC INTERNATIONAL LAW § 1 (2008).

45. SeeMohamed S. Helal, On Coercion in International Law, 52 N.Y.U. J.INT’L & POL.
1, 4 (2019) (stating his definition of non-intervention principle).

46. See id. (defining state’s sovereign domestic or foreign policy areas as those
without international legal obligations).

47. See Maziar Jamnejad & Michael Wood, The Principle of Non-Intervention, 22
LEIDEN J. OF INTL L. 345, 349 (2009) (adding such rhetoric is expressed in United
Nation General Assembly resolutions).

48. See Sachs, supra note 34 for study listing sixty-four Cold War covert regime
changes by United States.

49. ANN VAN WYNEN THOMAS & A.J. THOMAS, JR., NON-INTERVENTION: THE
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For these reasons and others, the principle of non-intervention has
been called one of the most controversial subjects in the law of nations.”
Its content and application “have been disputed since its inception.”!
“Non-intervention and its antithesis, intervention, are words all too
frequently used by the statesmen of the world to satisfy a momentary
political purpose.” Intervention has also been described as “a trulsy
Protean concept.”” Used interchangeably with interference,”
intermeddling, and force, each with their own connotations and
interpretations, it is no wonder that “[h]ardly any other expression used
in international law is as vague, blurred, controversial and disputed as the
term ‘intervention.””>

Its key element of “coercion” is controversial alone. Despite being
“the very essence” of gprohibited intervention as in Nicaragua, the 1C] “did
not define” coercion.” In fact, there is “no real definition of coercion for
non-intervention purposes in any authoritative instrument.””’” The scope
of coercion “remains particularly undertheorized and underdeveloped.”®
The “content of coercion” below the threshold of force “has remained
contested.” Even on a linguistic level, it is tempting to conflate non-
forcible coercion with force, since “coercion is clearly a cognate of force
and an act done with the purpose of changing the victim’s behaviour.”

The globalization age presents other issues; “it may be strange” to
write about non-intervention in such “an era of interdependence.””

LAW AND ITS IMPORT IN THE AMERICAS 1 (1950).

50. See Jamnejad & Wood, s#pra note 47, at 346 (explaining non-intervention as
corollary of state sovereignty).

51. See Marko Milanovic, Revisiting Coercion as an Element of Probibited Intervention in
International Law, THE AM. SOC. INT’L LAW 602 (2023) (pointing out customary rule
prohibiting intervention is not challenged).

52. See Jamnejad & Wood supra note 47, at 346 n.3 for example on politicians and
legal considerations.

53. See DR. JAN H. W. VERzIL, 1 INTERNATIONAL LAW IN HISTORICAL
Perspective 236 (A.W. Sijthoff-Leyden 1968) (explaining such action varies, depending
upon circumstances).

54. See Jamnejad & Wood, supra note 47, at 347 n.7 for explanation that
interference may suggest a wider range of prohibitions.

55. Gerhard Hafner, Present Problems of the Use of Force in international Law, Sub-group:
Intervention by Invitation, in 75 Y.B. Inst. Int’] L., Naples Session, at 309 (Institut De Driot
International eds., 2009).

56. See Milanovic, supra note 51, at 602 (emphasizing states have not agreed on
definition either).

57. See id. at 612 (noting Nicaragna held coercion as concept broader than force but
did not define in abstract).

58. Id. at 602.

59. Id. at 603.

60. See 7d. at 615 (explaining difficulty in defining coercion as legally distinct from
force through ordinary language or dictionary definitions).

61. See Jamnejad & Wood, s#pra note 47, at 346 for reasons to study non-
intervention principle.
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Additionally, one of Pakistan’s former foreign ministry legal advisers
noted: “Western powers have developed novel ways to justify
intervention and bring about regime change in other states . ...”" “In
today’s globalised, technologically advanced, diplomatically nuanced, and
media-savvy age, outright violations of a nation’s sovereign rights b
another state, as seen in the Nicaragua case, are harder to establish.”
Moreover, “outright violations of a nation’s sovereign rights” are
sometimes hard to simply see and understand—Iet alone legally
establish—because of new, “novel” ways to intervene, especially on
cyberspace and digital platforms, including social media.**

Finally, another difficulty arises in the aftermath of the post-9/11
“Forever Wars” that cost America about $8 trillion through fiscal year
2022 and killed neatly a million by direct violence.”® Until the United
States’s frantic and chaotic withdrawal from Afghanistan, an entire
generation had only known U.S. wars, armed attacks, and invasions in
the Middle East.”” Justifications for force significantly relaxed under the
Bush Doctrine® and as of 2020, U.S. counterterrorism operations
expanded to more than eighty countries.” Public reaction to the Israel-
Hamas War™ stands in sharp contrast to the public quiescence regarding

63

62. Sikander Ahmed Shah, Opinion, Non-Intervention & the Law, DAWN (Apt. 6,
2022), https:/ /www.dawn.com/news/1683696.

63. Id.

64. See id. (referring to U.S. allegations Russia interfered in its 2020 presidential
election through cyberspace). See also infra Subsection 11.2.C (4) for a look at
interference through propaganda.

65. See Watson Institute of International & Public Affairs, The Costs of War Project,
https://watson.brown.edu/costsofwat/costs/economic (last visited Aug. 14, 2024)
(noting this total excludes macroeconomic costs).

66. See id. https:/ /watson.brown.edu/costsofwat/papers/summary (tallying direct
war deaths at 940,000 and indirect deaths at 3.7 million for total death toll of about 4.6
million in post-9/11 war zones); see also Rob Garver, Torever War’ In Afghanistan Comes
to  Abmpt,  Tragic  End, VOICE OF AMERICA (Aug. 17, 2021),
https:/ /www.voanews.com/a/us-afghanistan-troop-withdrawal_forever-wat-
afghanistan-comes-abrupt-tragic-end/6209651.html (reporting on collapse of Afghan
government that U.S. shored up for two decades).

67. See WATSON INST. OF INT’L & PUB. AFF., supra note 65 (showing U.S.
counterterrorism operations in more than 80 countries as of 2020).

68. See David Sanger, Threats and Responses: News Analysis; a New Doctrine for War,
N.Y. TIMES, March 18, 2003, at Al (explaining Bush Doctrine as justification for pre-
emptive military action to prevent war); see allo WATSON INSTITUTE OF
INTERNATIONAL & PUBLIC AFFAIRS, s#pra note 65 for detailed look at global expansion
of post-9/11 wats into mote than 80 countries as of 2020, including U.S.
counterterrorism operations in Africa

69. See WATSON INSTITUTE OF INTERNATIONAL & PUBLIC AFFAIRS, supra note 65
(depicting graphic on extent of U.S. counterterrorism operations up to 2020).

70. See Melody Mercado, Palestinians Promise Largest Protests Ever as DNC Descends on
Chicago, Brock CLUB CHICAGO (Aug. 15, 2024),
http://blockclubchicago.org/2024/08/15/ palestinians-promise-largest-protests-evet-
as-dnc-descends-on-chicago/ (looking at the extent of protests, rallies, and marches
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the Bush Doctrine and Forever Wars. Does this water down the
“gradation of stigma” involved in 1) force, 2) intervention, and, 3)
sovereignty?”' If force—carrying the most stigma—fails to register a
response in the collective due to prolonged U.S. use over decades, then
a discussion on non-forcible intervention as in “Lettergate” might risk a
shrug of the shoulders as well.

Notwithstanding, this paper will demonstrate that Pakistan might
have a potential case claiming the United States breached the prohibition
on intervention through diplomacy that met the coercive element but
would have a high burden of proof. This Comment begins in Part IT with
background on the non-intervention principle, a look at the two
elements, whether the coercive act must “result” in a deprivation of some
kind by the target state (or is the mere coercive act enough to satisfy this
requirement), and different types of non-forcible yet coercive
intervention, such as political, economic, and diplomatic. Part III will
delve into Pakistan’s “Lettergate”” controversy and the resulting
political, economic, and human toll. Part IV will apply the test, outlined
in Part II, to the facts of Pakistan’s predicament, and Part V concludes
that a potential violation might have occurred, though not on Nicaragua’s
scale.

II. THE NON-INTERVENTION PRINCIPLE

A. Treaties, Custom, and Case Law on Intervention Below
Threshold of Force

Regardless of the uncertainty about its scope, the non-intervention
principle is important, “well-established” in contemporary international
law,” and “widely recognized as a cardinal rule of customary
international law.”™ In 1949, the International Law Commission (ILC)

against Israel’s use of force in Palestine); see also Jack Mitchell, Twenty Years Ago, the U.S.
Warned of Iraq’s Alleged Weapons of Mass Destruction, NPR (Feb. 3, 2023),
https:/ /www.npt.org/2023/02/03/1151160567/ colin-powell-iraq-un-weapons-mass-
destruction (discussing public acceptance of U.S. justifications for Iraq invasion).

71. See Milanovic, supra note 51, at 608 (discussing Nicaragna’s implicit gradation of
stigma, with violation of use of force more serious than intervention, which in turn
more serious than violation of territorial sovereignty).

72. See Grim & Hussain, supra note 5 (publishing encrypted cypher); see also Igbal,
supra note 29 (conveying Khan’s assertions for months that America paid off Pakistan’s
military in retutn for his no-confidence motion).

73. See Michael Wood, Non-Intervention (Non-Interference in Domestic Affairs), in
ENCYCLOPEDIA PRINCETONIENSIS,  https://pesd.ptinceton.edu/node/551  (last
visited Aug. 13, 2024) (stating principle includes but not limited to prohibition of threat
or use of force against territorial integrity or political independence of any state per
U.N. Chatter, art. 2.4); see Kunig, supra note 44, at § 2 (describing non-intervention as
fundamental duty of state, part custom and found in friendship or cooperation state
treaties).

74. Milanovic, supra note 51, at 602; see also Jamnejad & Wood, supra note 47, at 358
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established non-intervention as a duty of all states, the first institution to
do so after World War IL.” The principle had been reflected in
resolutions and treaties”® and, combined with case law, developed into a
test with two elements that a state must meet to have violated the
prohibition against intervention on a target state.”’

This section will first provide some background on the non-
intervention principle, focusing primarily on its evolution in the years
right after World War II when the push for more international
cooperation paradoxically led to the need for more legal parameters on
more subtle uses of intervention by the intervening state.”® The
discussion will then examine the two elements that almost all legal
scholars agree are required for unlawful intervention: an intervening
state’s involvement in a target state’s 1) “reserved domain” or affairs that
are legally under the target state’s exclusive control; and 2) coercive or
“dictatorial” means employed.” This section will also look at intent and
purpose as well as whether a third element is needed—an ensuing
“result” from the coercive means.” Finally, this section looks at coercive
interferences by political, economic, and diplomatic means.*'

First, some background: under the principle’s “classical approach”
over hundreds of years, coercion was “only assumed if military force was
applied;” the prohibition of intervention and the prohibition of force
“were identical.”® Both prohibitions had the same purpose too, in
alming to protect a state’s sovereignty, territorial integrity, and political
independence.”’ Between the two wortld wars, the principle of non-
intervention was still restricted to intervention by forcible means.* It was

(noting non-intervention principle is basis for more specific, precise rules); see also
Military and Paramilitary Activities in and Against Nicaragua, Judgment, 1986 1.C.]J. 14,
9202 (stating it considers principle part of customary international law).

75. See Kunig, supra note 44, at § 19 (specifying 1LC Draft Declaration on Rights
and Duties of States, art. 3 states every State has duty to refrain from intervening in
internal or external affairs of any other State).

76. See Jamnejad & Wood, supra note 47, at 351 for discussion on multilateral,
regional, and bilateral treaties.

77. See id. at 347-48 (referring to cases when states coercively act to secure policy
changes in another state).

78. See Kunig, supra note 44, 9 18 (making connection that more global cooperation
carries potential for more opportunity to interfere without force).

79. See Milanovic, supra note 51, at 602 (focusing in particular on element two of
coercion).

80. See infra 11.X for a discussion on disagreements on this potential third element.

81. See Kunig, supra note 44, 9 1 (imposing certain consequences onto state); se¢ also
Jamnejad & Wood, supra note 47, at 351 (stressing intervention must bear on matters
each state is permitted to decide freely); see also Thomas, supra note 49 (elaborating on
two elements applied in variety of ways).

82. See Kunig, supra note 44, 9§ 4 on broadening the concept of intervention.

83. Id.

84. Seeid. at 9§ 18 (noting that non-intervention was still restricted to forcible means
during World War IT).
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only after World War II that treaties expanded the scope of intervention
to include non-forcible means or methods.*

For instance, the 1948 Charter of Bogota as Fundamental Rights and
Duties of States prohibited intervention “directly or indirectly” and “not
only armed force” but “any other form of interference.”® The treaty’s
language included “attempted threat against the personality of the State”
as well as attempted threat “against its political, economic and cultural
elements.”® The full text reads:

No State or group of States has the right to intervene, directly or
indirectly, for any reason whatever, in the internal or external affairs of
any other State. The foregoing principle prohibits not only armed force
but also any other form of interference or attempted threat against the
personality of the State or against its political, economic and cultural
elements.”

The Organization of American States (OAS) became the first
regional organization to include a prohibition on intervention in its
constitution,” and “continues to promote the non-intervention principle
in the Americas.””

Additionally, the United Nations Charter, the foundational
international law treaty binding on all member states,” implicitly
mentioned the principle of non-intervention by prohibiting the use of
force in international relations as well as “the threat” of force.””
According to Article 2(4) of the U.N. Charter: “All Members shall refrain
in their international relations from the threat or use of force against the
territorial integrity or political independence of any state, or in any other
manner inconsistent with the Purposes of the United Nations.”” While
some legal scholars call Article 2(4) ambiguous on what is meant by

85. See 7d. (noting 20™ century cooperation created more opportunity for unlawful
intervention through subtle means); see Jyoti Rattan, Changing Dimensions of Intervention
Under International Law: A Critical Analysis, 9 SAGE OPEN 1 (2019) (discussing circularity
of U.N. emphasis on cooperation since states could more easily intervene into affairs
of another without force, thus leading to laws on prohibition on indirect intervention).

86. Charter of the Organization of American States, Ch. 1V, art. 19, Apr. 30, 1948
(last amended June 10, 1993) https://www.oas.org/en/sla/dil/inter_ametican_
treaties_A-41_charter _OAS.asp..

87. Id.

88. Id.

89. See Jamnejad & Wood, supra note 47, 350, 353 (noting Friendly is only G.A.
resolution that expressly states it reflects international law and is most important of
U.N.G.A. resolutions).

90. Id. at 350.

91. U.N. Charter art. 2; see also Kunig, supra note 44, at 9 10 (discussing how some
deduce non-intervention principle from U.N. Charter art. 2, 4, while others from U.N.
Charter att. 2, § 3, providing states settle disputes peacefully).

92. U.N. Charter art. 2, 9 4.

93. Id.
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“force,””* many strictly read the provision as a prohibition on the use of
force alone—only one part of the prohibition of intervention.”

Since 1957, the U.N. General Assembly adopted thirty-five
resolutions on intervention and interference,” with its 1970 Friendly
Relations Declaration, one of its most important resolutions, dealing
with the issue at length and explicitly:

Convinced that the strict observance by States of the obligation

not to intervene in the affairs of any other State is an essential

condition to ensure that nations live in peace... since the

practice of any form of intervention not only violates the spirit

and the letter of the Charter, but also leads to the creation of

situations which threaten international peace and security.”’

Friendly codified the modern non-intervention principle to include
non-force, which the General Assembly adopted “by consensus.”” Even
Western states that had “opposed other resolutions dealing with non-
intervention” supported Friendly.” Its text was “very much shaped by
the need for managing coexistence between two ideologically opposed
blocks in the Cold War.”""” Such “management” would come to the fore
in ICJ’s Nicaragna, which articulated non-forcible intervention’s two-part
test that remains nearly forty years later.

B. Two Elements of the Prohibition Against Intervention

Nicaragna, holding against the United States, reinforced the purpose
and reasoning behind the prohibition against non-forcible
intervention:'”! to protect certain sovereign choices from outside
coercion—even below the force threshold and even without infringing
upon the victim state’s territory.'”” The IC]J said in Nicaragua that the non-

intervention principle “involves the right of every sovereign State to

94. See Jamnejad & Wood, supra note 47, at 345, 359 (adding that much depends
on context, and even on state of relations between states concerned).

95. See id. at 352 n.22 (citing Brownlie’s non-exhaustive list of sources on custom
law regarding non-forcible intervention, with U.N.G.A. statements providing clearest
evidence in this field).

96. See id. at. 350-51 (adding that many dealt with intervention less directly, but
noted votes wete heavily divided and few were authoritative).

97. G.A. Res. 2625 (XXV), Declaration on Principles of International Law
Concerning Friendly Relations and Co-operation Among States at 123 (Oct. 24, 1970).

98. Milanovic, supra note 51, at 600.

99. Id; see also Jamnejad & Wood, supra note 47, at 351, 353 (describing
authoritative nature of Friendly).

100. See Milanovic, supra note 51, at 609 (describing Friendly’s influence on ICJ’s
Nicaragua opinion).

101. Military and Paramilitary Activities in and Against Nicaragua (Nicar. v. U.S.),
Judgment, 1986 1.C.J. 14, 4 202-208 (June 27).

102. See Milanovic, supra note 51 at 608 (pointing out prohibition is based on
protecting state’s sovereignty).
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conduct its affairs without outside interference”” and has been
presented as “a corollary of the principle of the sovereign equality of
States.”

Nicaragna identified the two elements required for unlawful
intervention: a state’s intervention in another state’s 1) internal or
external affairs that are legally under the target state’s exclusive control
and 2) the use of coercive or “dictatorial” means.'” A state’s internal and
external affairs are referred to as its reserved domain (“domaine resérvé”).
A state’s reserved domain is described as the “object” of prohibited
intervention'” or the “unlawful ends” that a coercing state is pursuing.'”
Coercion, the second element and more complex of the two, is the
“unlawful means” or the “instrument” used to intervene.'”” Coercion is
key, yet mere coercion without a purpose or pursuit of “unlawful ends”
is not a breach either.'"” This two-pronged test distinguishes between
coercive and non-coercive interferences in a state’s reserved domain: Not
every interference breaches the prohibition.'”

1. Element 1: Reserved Domain

Nicaragna, drawing on Friendly’s text, specified the reserved
domain'" as encompassing those “matters in which each State is
permitted by the principle of state sovereignty to decide freely.”""" This
is the first element needed for a state to have violated the prohibition on
intervention: The intervening state must have intervened in the target
state’s internal or foreign affairs that are the sole responsibility of that
state.'” Friendly’s Fundamental Rights and Duties of States included

103. Nicar. v. U.S,, 1986 1.CJ. at 10607, § 202 (adding that even though states
frequently trespass against this principle, it is still part of customary international law)..

104. See 7d. at 9§ 9 205 (developing two-part test with coercion as essential). Bu# c.f.
Kunig supra note 43, 9 1 (outlining three elements that must be met to make intervention
prohibited).

105. See Milanovic, supra note 51 at 609 (using term reserved domain to describe
State’s sovereign matters).

106. See Helal, supra note 45, at 47 (discussing principle as regulating and
prohibiting coercion between states).

107. See Nicar. v. U.S., 1986, 1.C.J. at § 205 (stating that intervention bears on those
matters each state is permitted, as sovereign, to decide as well as uses methods of
coercion).

108. See Helal, supra note 45, at 64 (finding Corfir Channel Case supports view that
merely using coercive instruments, like naval flotilla of cruisers and aircraft cartier, are
not enough to breach intervention as there must be purpose).

109. See id. at 62 (citing recent examples of state-to-state interference that was
lawful).

110. See Milanovic, supra note 51, at 608 (specifying measure of discretion within
bounds of international law involved in state’s reserved domain).

111. Jamnejad & Wood, supra note 47, at 347; see also Military and Paramilitary
Activities in and Against Nicaragua (Nicar. v. U.S.), Judgment, 1986 1.CJ. 14, § 205
(June 27).

112, See id.
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respecting the rights of other states, and states’ rights to develop cultural,
political, and economic life freely.'” The ICJ in Nicaragna borrowed
Friendly’s language but added “foreign policy” in defining reserved
domain as: “the choice of a political, economic, social and cultural
system, and the formulation of foreign policy.”"*

The Nicaragna Court, at the height of the Cold War, looked at
exceptions, or whether there might be justifications for a State to in fact
intervene based on human rights issues.'”” There had been “a number of
instances of foreign intervention for the benefit of forces opposed to the
government of another State.” So the ICJ had to consider “whether there
might be indications of a practice illustrative of belief in a kind of general
right for States to intervene—’by force or non-force, directly or
indirectly, or “in support of an internal opposition in another State,
whose cause appeared particularly worthy by reason of the political and
moral values with which it identified.”"'® The IC] answered no: “States
have not justified their conduct by reference to a new right of
intervention or a new exception to its prohibition.”""" In fact, the United
States did not argue “novel” exceptions to justify its actions with the
contras'"® in Nicaragua, but instead relied on foreign policy as well as on
the legal argument of self-defence.'”

The number of matters regarded as “purely domestic” has shrunk
because of globalization, inter-cooperation, and an increase in
international laws.”” However, some scholars believe the scope of
reserved domain “remains quite broad”; affairs belong to a state if it “/as
any measure of discretion within the bounds of international law regarding
such issues.””" A state would meet the first element by coercively
intervening in another state’s matter where that state had the sole
freedom to choose, such as political elections, without outside

113. See id. at 363; see also Friendly chapter IV. G.A. Res. 2625 (XXV), Declaration
on Principles of International Law Concerning Friendly Relations and Co-operation
Among States p. 123 (Oct. 24, 1970).

114. See Nicar. v. U.S., 19806, I.CJ. at § 205 (stating that these state choices must
remain free); see also Milanovic, supra note 51, at 609 (noting it is clear IC] drew on
Friendly text in its opinion).

115. Nicar. v. U.S., 1986, 1.CJ. at ] § 2006, 207.

116. Seeid. at 9§ 206 (adding f such a general right existed then customary law would
have to be modified).

117. Id. at 9 207.

118. See id. at § 240 (relaying U.S. Ronald Reagan’s description of contras and
message that American support would continue until Nicaragua took certain actions).

119. See id. at § 208 (stating U.S. justified under collective self-defence against an
armed attack).

120. See Kunig, supra note 44, at § 1(a) for a discussion on difficulties of defining
those issues that fall solely within state’s domestic jurisdiction.

121. See Milanovic, supra note 51, at 610 (including emphasis) (stating that despite
more international laws restricting these measures of discretion within state, the scope
of reserved domain is broad).
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interference.'®

2. Element Two - Coercion

If the reserved domain is the “object” or “the ends” of the non-
intervention principle, then coercion is the “instrument,” “method,” or
“means” used to intervene whether politically, economically, or
culturally.'” Coercion is “conduct which forces the will” of an actor,
depriving it of no choice “but to comply with the wishes of coercer.”**
Here, Friendly again influenced international case law, capturin
coercion as key in turning interference into prohibited intervention:'*
“No State may use or encourage the use of economic, political or any
other type of measures to coerce another State in order to obtain from it
the subordination of the exercise of its sovereign rights and to secure
from it advantages of any kind.”"*’

Coercion is particularly obvious in the case of an intervention that
uses force, either in the direct form of military action, or in the indirect
form of support for subversive or terrorist armed activities within
another state.'”” However, below the force threshold or the use of non-
forcible means or instruments, the content of coercion has “remained
contested.”"*® Not every act of intervention “will rise to the level of a use
of force” either, per Nicaragna.'” On the flip side, determining when
pressure or persuasion “crosses the threshold of illegality to become a
form of coercion” can be a challenge in analysis to put it mildly."

Nicaragua filed suit against the United States in the ICJ in April

122. See Helal, supra note 45 (citing, for example, American claims of Russian
interference in 2016 presidential elections); see also infra Part 11.C for different examples
and types of coercive interventions.

123. See Milanovic, supra note 51 (describing relationship between two elements);
see also Helal, supra note 45, at 4 (relating first element to second, reflecting a type of
batgaining strategy).

124. See Alexandra Hofer, The Developed/Developing Divide on Unilateral Coercive
Measures: Legitimate Enforcement or Illegal Intervention?, 16 CHINESE J. INT’L L. 175, 179
(quoting ILC art. 18).

125. See Jamnejad & Wood, supra note 47, at 348 (writing that non-intervention can
sometimes be seen as precluding all state-to-state interaction).

126. G.A. Res. 2625 (XXV), Declaration on Principles of International Law
Concerning Friendly Relations and Co-operation Among States p. 123 (Oct. 24, 1970).

127. See Jamnejad & Wood, supra note 47, at 345, 356 (describing appatrent nature
of use of force); see also Military and Paramilitary Activities in and Against Nicaragua
(Nicar. v. U.S.), Judgment, 1986 1.C.J. 14, § 227 (June 27) (reaching conclusion against
America in supportt of contras).

128. Milanovic, supra note 51, at 603 (specifying pressure of political, economic
kind like unilateral sanctions).

129. See id. at 68 (writing same one act can violate more than one rule, like force
and sovereignty).

130. See Helal, supra note 45, at 47, 76 (describing challenges in assessing legality or
not of coercive acts).
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1984,"" with most of its complaints alleging actual use of force by the
United States."” These U.S. acts of force included the laying of mines in
Nicaraguan internal or territorial waters in early 1984, which destroyed
or damaged fishing vessels, foreign shipping tankers, and closed some
ports for two months.'”” It also included a slew of attacks against
Nicaragua’s oil infrastructure: pipelines, storage facilities, including the
destruction of five oil storage tanks that lost millions of gallons of fuel,
as well as rocket strikes against its naval base.”

While the ICJ found the United States violated the prohibition
against force, it also clarified that coercion was “a concept broader than
force.” The ICJ noted “substantial overlap” between the prohibition
on the use of force and the prohibition on intervention, and that both
forms of action were “wrongful.”"** Regarding Nicaragua’s claims that
the United States violated the prohibition of force with its active
relationship with the confras—recruiting, training, arming, equipping,
financing, supplying, encouraging, and directing them'’—the principle
of non-forcible intervention developed further.”” Here, the Court
concluded that the U.S. arming and training of the contras involved the
threat or use of force but “this is not necessarily so in respect of all the
assistance given by the United States Government.”"” For instance, “the
mere supply of funds to the contras . . . does not in itself amount to a use
of force,” though “undoubtedly an act of intervention in the internal
affairs of Nicaragua.”'"

Specifically, the ICJ found U.S. support to the military and
paramilitary activities of the contras at the end of September 1984 with

131. See UN. Overview, Military and Paramilitary Activities in and Against
Nicaragua, Judgment, 1986 I1.CJ., (last visited Aug. 14, 2024), https://icj-
cij.org/case/70 summatizing procedures including court’s order in May 1984 for U.S.
to cease and refrain from laying mines in Nicaraguan ports).

132. See Military and Paramilitary Activities in and Against Nicaragua (Nicar. v.
U.S.), Judgment, 1986 1.CJ. 14, § 227 (June 27) (stating it found mines and attacks on
ports, oil imputable).

133. Nicar.v. U.S., 1986, 1.C.J. at 9 80, 227 (noting Nicaragua’s complaints mostly
consisted of U.S. force).

134. 1d. at 4 81, 86, 227 (finding U.S. acts infringed on principle of prohibition
on use of force).

135. See Milanovic, supra note 51, at 612 (noting ICJ’s only example of coercion
below force threshold was state supporting rebel group on territory of another state
through money or intelligence); see also Nicar. v. U.S., 1986, 1.CJ. at 9 228 (finding
supply of funds to contras was intervention but not use of force).

136. See Milanovic, supra note 51, at 607 (quoting Nicaragua § 205 as linking direct
form of military action within another state with indirect support for subversive or
terrorist armed activities).

137. Nicar. v. U.S,, 1986, 1.C.J. at § 228 (repeating actions in Nicaragua’s original
1CJ complaint).

138. Id.

139. Id.

140. Id.
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“financial support, training, supply of weapons, intelligence and logistic
support, constitute[d] a clear breach of the principle of non-
intervention.”"*" Nicaragna, influenced by Friendly, called coercion the
“very essence of prohibited intervention.”'** “Intervention is wrongful
when it uses methods of coercion in regard to such choices, which must
remain free ones,” the Court held."* Therefore, through Nicaragna, an
accepted legal test developed: The core of what is prohibited is “coercive
interference” in matters international law is left to the discretion of the
target state.'**

C. Intent & Purpose and Results & Effects

1. Intent or the Pursuit

Coercion “forces” another to act against its will to benefit the
coercer. Implied with coercion is the intervening state’s desire or intent
“to secure a change in policies™* or a certain outcome. Friendly touched
on intent in its coercion clause: no State may coerce another “in order to
obtain from it... and to secure from it advantages of any kind.”'*
“Obtaining” and “securing” imply a “self-evident” intent—in fact, for
one scholar, there is “no conceivable scenario in which a state wholly
inadvertently coerces another.”"*” Regardless, the ICJ in Nicaragua held
that only those acts “intended to force a policy change in the target state
will contravene the principle.”'*

In its case against the United States, Nicaragua emphasized U.S.
intentions, such as its intentions to overthrow the existing lawful
government and coerce the Nicaraguan government into accepting
American policies through indirect intervention into its economic and
political system."” However, the ICJ did “not find it necessary” to

141. Seeid. at9 g 242-43 (noting U.S. Congtress restricted use of appropriated funds
to contras to ‘humanitarian assistance’ which did not include providing weapons).

142. 1d. at 9 205.

143. 1d.

144. See Jamnejad & Wood, supra note 47, at 380 (2009) (noting Friendly’s
preamble states: “Recalling the duty of States to refrain in their international relations
from military, political, economic or any other form of coercion aimed against the
political independence or tetritorial integrity of any other State.”)

145. See id. at 348 (quoting OPPENHEIM as depriving target state with control over
policy or issue).

146. See Friendly, supra note 96 (quoting coercion clause in its entirety).

147. See Milanovic, supra note 51, at 617, 620 for larger argument on whether non-
intervention rule could include mental elements such as to intent for coercing state and
knowledge fet target, and notion of fault

148. See Jamnejad & Wood, supra note 47, at 348 (limiting coercive acts that
qualify).

149. See Military and Paramilitary Activities in and Against Nicaragua (Nicar. v.
U.S.), Judgment, 1986 1.C.J. 14, § 239 (June 27) (detailing Nicaragua’s claims were due
to U.S. officials’ rematrks).
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establish whether U.S. “intent” to secure a change in Nicaragua’s
governmental policies “equated” with the contras’ specific endeavour to
overthrow its government."”” The United States intervened against
Nicaragua by supporting the contras and this was enough for the ICJ to
rule against the United States.”” The ICJ] reasoned that if one State
through coercion of another

“supports and assists armed bands in that State whose purpose

is to overthrow the government of that State, that amounts to

an intervention by the one State in the internal affairs of the

other, whether or not the political objective of the State éiving

such support and assistance is equally far reaching . . . .”"

With Nicaragua, the United States used a variety of carrots-and-
sticks in its “pursuit [of] unlawful ends;” both threats and acts of seeming
beneficence were “intertwined in a single process of coercion.”” While
the ICJ “disaggregated” the U.S. campaign against Nicaragua and tested
the legality of each separate coercive act and policy by the United States,
some scholars have devised a holistic way to fully analyse when a state
coercively intervenes in the domain reserve of another.” “A composite
breach” is a category of violations of international law that consist of
“separate acts undertaken in furtherance of a single overarching
purpose.”’ “A composite breach” is mote than repeated actions but “a
legal entity the whole of which represents more than the sum of its
parts.”" Separate actions, a blend of both the lawful and unlawful, “are
fused together to create a single internationally wrongful act.””"’
Therefore, analysis that systematically looks at these acts in their totality
might help avert forest-from-the-tree difficulties and render a clearer
pattern to determine whether a breach was committed or not.'”
However, this analytical model remains theoretical; the IC]’s holding on
the two-part intervention test, emphasis on coercion, and ruling on an

150. See 7d. at | 241; see also Milanovic, supra note 51, at 618-19 (expanding on key
holding).

151. Nicar. v. U.S., 1986, I.CJ. at 9 242 (finding U.S. support of contras was clear
breach of non-intervention).

152. 1d.

153. See Helal, supra note 45, at 7 (proposing alternative for testing legality of
intervention by taking holistic look at catrots-and-sticks approach in which withholding
benefits may constitute coetcion).

154. See id. (applying “composite breach” to multifaceted components U.S.
initiated in Nicaragua to overthrow government; more generally applying analysis to
intervening state’s overall coercive strategy).

155. See id. (explaining further that this approach treats both lawful and unlawful
measures as part of intervening state’s overall coercive strategy).

156. 1d.

157. 1d.

158. See 7d. at 64, 82-3 (opining on ICJ’s “unsatisfying”’ methodology and thus
proposing alternative analytical method where acts are considered in their totality or
intervening state’s ‘elements of strategy” are designed to create one wrongful act).
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intervening state’s intentions still hold."

2. Results & Effects

The larger question is whether mere coercion is enough for an
intervening state to have violated the non-intervention test or whether
the coercive act must have “resulted” in an act of compliance by the
target state. Must there be a “result” or “effect” from the target state’s
conduct or behaviour that benefits the coercer while “subordinating” its
own sovereign rights and will in the process?'®” The conventional legal
wisdom seems to be in the affirmative: “If the target state wishes to
impress the intervening state and complies freely, or the pressure is such
that it could reasonably be resisted, the sovereign will of the target state
has not been subordinated.”’ Oppenheim’s theory speaks of
“deprivation.”’*® The ILC’s Articles on the Responsibility of States for
Intentionally Wrongful Acts (ARSIWA) suggests non-forcible
intervention must effectively result in a “subordination of the will” to
violate.'®

Others argue violation of non-intervention should not depend on
whether the coercer “is successful in changing the behaviour of the
victim state.”’** For example, Qatar fended off not one but several
neighbouring countries, led by Saudi Arabia, by refusing to comply with
their thirteen demands within ten days in 2017." The Arab States had
launched a trade and diplomatic embargo on Qatar amid allegations it
was funding terrorists in the region.'” One of its demands for lifting the
blockade included a request that Qatar align “itself with other Arabs and
the Gulf, militarily, politically, socially, and economically, as well as in

159. See 7d. at 3 (addressing gap in international judicial precedent and scholarship
regarding coercion from Nicaragna ruling); see also infra Parts 1 and 11.

160. See Jamnejad & Wood, supra note 47, at 348 (quoting Friendly).

161. Id.

162. See id. at 348 (quoting L. F. L. Oppenheim to distinguish prohibited
intervention from mere interference).

163. See Alexandra Hofer, Sanctioning Qatar: Coercive Interference in the State’s Domaine
Reserve?, EJIL: Talk! (June 30, 2017), https://www.ejiltalk.otg/sanctioning-qatar-
coercive-interference-in-the-states-domaine-reserve (concluding Gulf demands on
Qatar did not violate intervention based on this interpretation of ILC’s art. 18).

164. See Milanovic, supra note 51, at 628 (arguing that infliction of harms to compel
target state with illegitimate demands is worse than threats, but threats alone suffice).

165. See Patrick Wintour, Qatar Given Ten Days to Meet Thirteen Sweeping Demands by
Sandi  Arabia, THE  GUARDIAN (June 23, 2017, 13:58 EDT),
https:/ /www.theguardian.com/wotld/2017 /jun/23/ close-al-jazeera-saudi-arabia-
issues-qatar-with-13-demands-to-end-blockade (reporting on beginning of worst
diplomatic Gulf dispute in decades whereby Qatar faced unspecified consequences if it
did not comply with foreign demands).

1606. See id. (reporting Qatari response as denying it funded terrorists but rather its
foreign policy, independent from Arab States and more suppottive to principles of Arab
Spring were behind dispute).
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financial matters.”!’

Qatar immediately rejected the demands as neither
“reasonable or actionable,”'®® and four years later in 2021 the measures
were lifted through various international dispute mechanisms.'” Because
Qatar’s wealth and resiliency allowed it to emerge the victor, does this
mean the Gulf states did not violate the prohibition against intervention?
Another example is outside interference in another state’s elections,
“which so many states seem to agree as the paradigmatic example of
coercive intervention.”'”’ These operations work precisely because the
victim state is none the wiser."”" Once it finds out or suspects its elections
have been compromised, the victim state can annul them and hold them
again.'” “It makes no sense to regard the most successful (and therefore
the most harmful) such operations—those that go undetected—as failing
to meet the requirements of intervention.”'” This interpretation also
accommodates a state that later discovers foreign intervention, whether
weeks, months, or even years after the fact, and not just real-time.'™
Some, basing interpretations that the principle “solely prohibits non-
forcible interference that effectively resu/ts in the subordination of the
will,”'” said no violation of the intervention principle occurred in the
case of Qatar since the country never yielded to Saudi-led demands.'”
However, a few scholars rejected such “consequentialist logic.”"”’
Another said in the context of Qatar that “requiring intervention to be
successful in order for it to be wrongful would only serve to 8punish o
those states that have somehow managed to resist coercion.”"”® The mere

167. See id. (quoting United Arab Emirates official as saying alliance was not
secking regime change in Qatar).

168. See Saudi-led Demands Not Reasonable or Actionable’: Qatar, AL JAZEERA (June
24, 2017), https://www.aljazeera.com/news/2017/6/24/saudi-led-demands-not-
reasonable-or-actionable-qatar (reporting Qatar called blockage illegal and said
measures were aimed at limiting its sovereignty regarding foreign policy).

169. See Alexandra Hofer, Sanctioning Qatar: The Finale?, EJI1.: Talk! (June 16, 2021),
https:/ /www.ejiltalk.org/sanctioning-qatar-the-finale/ (writing that Kuwaiti mediation
efforts were particularly helpful).

170. See Milanovic, supra note 51, at 645—46 (writing within context of non-forcible
coercive intervention).

171. See id. (stating that such operations in general work only if target state is
“unaware” they are happening).

172. See id. (writing about remedial actions).

173. 1d. at 646.

174. See id. (arguing it also makes no sense for target state to claim electoral
intervention once it does become aware, possibly years later and not at moment it
happened).

175. See Hofer, supra note, at 164 (including authot’s emphasis).

176. Seeid. (mentioning Qatari response that it had means to resist imposition from
counttries).

177. See Helal, supra note 45, at 6 (rejecting consequentialist approaches that
determine coercive element based on whether intense enough to cause action or
behavior modification).

178. See Milanovic, supra note 51, at 628 (using example of Qatari v. Saudi 2017-
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act of coercion strikes at the heart of the free choices entitled to a
sovereign state; it affects its decision-making and subordinates the rights
of its people to self-determination.” There are still costs to the target
state, even if it does eventually emerge the winner, so to speak.'”

Additionally, there is difficulty in demonstrating causal links in
international relations.'” Requiring coercion to produce the specific,
desired, intended effect could also produce unintended “paradoxical”
consequences: disadvantaging states able to deflect such coercion while
rewarding coercing states whose intervention fails."” However, based on
Nicaragna, some “result” or consequence must have occurred.

D. Different types of interventions and coercive methods

Coercive interventions can happen in a variety of means and
“methods” within the inner, exclusive reserved domain.'” These types
of non-forcible interventions can theoretically happen in a state’s
political system or economy, through media and cyberspace with
coercive propaganda that a state might not even be aware about,'™ and
through traditional diplomacy."®

Coercion can assume a variety of methods and forms, but behind
the different means that make coercion unlawful is a purpose, pursuit, or
intent of the coercing state “to compel their adversaries to alter their
behaviout” or take a particular action.'® The challenge is differentiating
coercion from pressure or even persuasion; not every act deemed
coercive will be unlawful either.”” However, establishing a causal
connection in any claim of a breach in non-intervention is “exceedingly
difficult.””® First, it requires identifying the target state’s baseline

2021 dispute).

179. See id. at 628 for larger discussion of authot’s coercion-as-extortion model of
analysis in which coercion affects decision calculus or state’s decisional autonomy.

180. See zd. at 615-630 (discussing costs imposed through coercion-as-extortion as
target state must change its decision-making processes and policy choices).

181. See Helal, supra note 45, at 6 (writing about potentially unreasonable results).

182. See Milanovic supra note 51, at 629 (citing statement by general counsel for
U.S. Department of Defense).

183. See Kunig, supra note 44, at § 22 (discussing at length various means of
coercion within state); see Jamnejad & Wood, supra note 47, at 367 (listing possible
applications of nonforcible interventions).

184. See Milanovic supra note 51, at 601 (explaining his coercion-as-control model
of analysis in which target state has been deprived of its ability to control sovereign
choices in first place).

185. See Kunig, supra note 44, at § 22 for discussion on application of non-
intervention through non-force.

186. See Helal, supra note 45, at 4 (likening pursuit with intent and describing
coercion as bargaining strategy).

187. See Helal, supra note 45, at 47, 78 (describing challenges of determining
threshold of illegality between coercion and mere pressure).

188. See id. (referring to general difficulty in measuring coercion).
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position from which it deviated—allegedly in direct response to the
coercing state’s demands and threats." For instance, did North Korea
agree to denuclearize in 2018 because of international pressure or was
North Korea planning to do this anyway?'” Regarding Pakistan, were
Khan’s opponents planning to schedule a no-confidence vote against
Khan anyway—rumoured for months—or was the United States’
ultimatum at the Pakistani embassy in Washington D.C. the decisive
factor? For the purpose of analysing Pakistan, political, economic, and
diplomatic coercive means of interference will be explored.

1. Political

A state violates the non-intervention principle “when its non-
forcible political activities prevent the people of another state . . . from
exercising the political rights and freedoms that form part of the evolving
body of international human rights law.”"" Political interference has a
great range in “intensity and coerciveness.”'”” The most coercive form is
regime change, and “is a clear violation of the non-intervention
principle.”’” But non-forcible means and methods range from
“lobbying, propaganda, direct satellite broadcasting, activities of
diplomats and decisions on recognition of states or governments . .. """

Despite repeated denials from officialdom of any involvement at the
time, American foreign policy is replete with evidence of “regime
change,” Particularly during the Cold War with the “emergence of leftist
regimes.”'” American-sponsored “regime changes” have had different
goals like rollback or containment."” They have used various tactics,
whether overt or covert, proactive or reactive, '’ or forcible or non-
forcible, like “election projects” as in post-war Italy to defeat the Italian

189. 1d.; see also Milanovic supra note 51, at 626 (discussing his coercion-as-extortion
model of demand, or threat and implementation of harm if demand is not met).

190. See Helal, supra note at 45, at 78 (concluding such answer is unknowable).

191. See Damrosch, supra note 38, at 6 (elaborating framework that puts non-
intervention norm between human rights and state’s values in international legal order).

192. See Jamnejad & Wood, supra note 47, at 368 (emphasizing that coercion
remains key).

193. Id.

194. See Damrosch, supra note 38, at 6 (noting many other non-forcible ways to
politically intervene).

195. See Michael Poznansky, Introduction, The Shadow of International Law: Secrecy and
Regime  Change in  the Postwar World, OXFORD ACADEMIC (June 2020),
https://doi.otg/10.1093/0s0/9780190096595.003.0001 (writing about policymakers
and their strong incentives to pursue regime change in each case).

196. See TINDSEY O’ROURKE, COVERT REGIME CHANGE: AMERICA’S SECRET
CoLD WAR, 130, 158 (2018) (categorizing different types of regime changes).

197. See id. at 131.
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communists.””® Examples of force or direct aggression'” include
American involvement in Chile’s 1973 violent coup that resulted in
Marxist leader Salvador Allende’s death®” and the installation of General
Augusto Pinochet.”” In the context of non-forcible intervention, regime
change had been achieved in Nicaragua “through support and funding
for insurrectionary opposition groups.”*”” Here, the Court held it is not
legitimate for a state to intervene in order to overthrow “a bad regime.”*”

The international legal system had aimed to prevent interstate
political conflicts in part by promoting “friendly” relations through
various principles, including the principle of political independence of
states, the principle of equal rights and self-determination of peoples, and
the principle of sovereign equality of states.”” The UN. General
Assembly’s eponymous 1970 “Friendly” resolution outlined the principle
of the political independence as “the right [to] freely ... choose and
develop its political, social, economic and cultural systems.””” A
politically separate state with its own political personality that “all other
states must respect, is critical to the state system” or international legal
order and falls within a state’s reserved domain.”

Exceptions could be drawn in situations when a political system
deprives its people of the ability to self-determine or freely exercise their
political rights.*”” As Lori Fisler Damrosch put it in the 1980s: while the
Cold War raged, the non-intervention norm mustn’t be a vehicle for
exalting “the state over... individual rights and fundamental
freedoms.”™® These exceptions, now referred to as humanitarian
intervention and Responsibility to Protect (R2P), “were rare and were

198. W. MICHAEL REISMAN & JAMES F. BAKER, REGULATING COVERT ACTION,
124-25 (1992).

199. See id. at 144-52 (listing Security Council Agenda covert coercion items,
including direct aggression).

200. Id. at 137.

201. See 7d. at 59—60 (suggesting Allende was either murdered, killed in palace
combat, or committed suicide).

202. See Jamnejad & Wood, supra note 47, at 368 (stating that Nicaragua case was
about U.S. funding and supporting political opposition to foreign government).

203. See id. (noting intent to overthrow target’s government is not required to find
foreign party funding illegal).

204. See Damrosch, supra note 38, at 36 (discussing state system values).

205. See id. at 36 n.155 (quoting phrase from Friendly’s formulation of sovereign
equality principle).

206. See id. (tying this to principle of states’ political independence as expressed in
international legal instruments).

207. See id. at 37 (explaining political independence is to be understood against
inhabitants’ political rights).

208. See id. (arguing it is states that have rights to political independence, not
particular regimes or especially regimes that deny its people rights to make political
choices).
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justified as self-defence rather than on humanitarian grounds.””
Arguments for this exception gained traction since the Kosovo conflict
in 1999, and while the 2005 World Summit Outcome emphasized R2P,
some interpreted “the repeated references to the Charter” to mean the
action should be fully in accordance with the Charter and the General
Assembly was not anticipating some new and independent right of
intervention.””" There are no exceptions to helping a state’s insurgents
on R2P grounds either, based on Nicaragua and Friendly. Friendly
prohibits “organizing” such groups, “encouraging” them—action similar
to the conduct in Nicaragua—or interfering “in the civil strife in another
State.”*!!

Aside from regime change, there are several other types of political
interference pertinent to Imran Khan’s overthrow and the elections that
followed: government aid to another state’s government or particular
political parties or regimes, inadvertent use of military or force, and the
premature public recognition of a newly elected government in another
state.”!?

First, states can fund another state’s political apparatus or opposition
candidates, as long as they are non-insurrectionary.””’ In fact, states can
seemingly pour large amounts of money into influencing elections
abroad, with the United States spending $65 million in Italy alone from
1948 to 1968 to back anti-Communist parties.”'* However, either directly
funding a party with coercive goals or funding a party when the domestic
law of the recipient prohibits it will usually contravene the non-
intervention principle.”” Some states have taken ingenious routes to

209. See Jamnejad & Wood, supra note 47, at 360 (stating this exception is
controversial).

210. See 7d. (referring to importance of collective as in U.N. Charter’s Chapters VI,
VII to protect populations); see also Michael Wood, Legal Adviser to U.K. Foreign &
Commonwealth Off., Speech, The Principle of Non-Intervention in Contemporary
International Law Non-Intetference in a State’s Internal Affairs Used to be a Rule of
Law: Is it Stll? (Feb. 28, 2007), https://studylib.net/doc/8433936/ the-principle-of-
non-intervention-in - :~:text= (noting there is no doubt that the principle of justice has
been reaffirmed on a number of occasions but stressing still no right to intervene to
avert humanitarian catastrophe even after Kosovo in 1999 and based on 2005 World
Summit Outcome).

211. See Jamnejad & Wood, supra note 47, at 361 (adding that third prohibition
goes further than first two).

212. Damrosch, supra note 38, at 14—16; see also Helal, supra note 45, at 9 (arguing
that state’s premature recognition of any government that doesn’t have control over a
place or people is coercive and violates the non-intervention principle).

213. Military and Paramilitary Activities in and Against Nicaragua (Nicar. v. U.S.),
Judgment, 1986 1.C.J. 14, § 239 (June 27).

214. See Damrosch, supra note 38, at 14 n.42 (citing Church Committee report on
U.S. intelligence activities that reported continued funding of Italian candidates into the
1970s and noting other Western countries that did similar acts).

215. Jamnejad & Wood, supra note 47, at 368 (noting that even minus those factors,
support could be considered coercive, and that analysis is complicated by state-to-state
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circumvent the principle. For instance, the former Soviet Union
indirectly financed about a third of its spending on the Italian
Communist Party through trade and tourist ventures that were party
run.”’® Governmental actors and non-governmental actors have worked
together on the same political causes, such as in the 1960s and 1970s
when the United States and American corporations both funded anti-
Allende candidates in Chile’s elections.”’” While there have been
documented instances of corporations with close ties to their domestic
governments making foreign political payments, it is still difficult to
determine how much to implicate Western states, if at all.*"® Use of non-
state actors suggests states do indeed doubt the legality of such acts.””

More interestingly is the attempt of an intervening state to influence
outcomes in another country’s election through other indirect economic
levers, such as general governmental aid.”’ In fact, overseas campaign
funding often pales in comparison to actual foreign government-to-
government financial aid, which could be more influential in foreign
politics.”" In Chile’s 1964 elections, contributions to Eduardo Frei’s
campaign totalled about $3 million versus the nearly $1 billion of foreign
aid given during his administration.”” Direct government-to-government
aid could in fact prop up particular ruling factions within the state or
inadvertently support political candidates, also considered political
interference.”” In the Philippines, while the U.S. government contributed
about a million dollars to the campaigns of various presidential and
legislative candidates, it spent hundreds of millions of dollars towards the
Marcos regime for “military, economic and other purposes.” The United
States also did this in other target countries.***

The main purpose of the non-intervention principle is to keep states

funding).

216. See Damrosch, supra note 38, at 15 (describing such arrangements as
government’s “deliberate attempts” to influence political outcomes in other states).

217. Seeid. at 16 (noting difficulty in determining government intervention through
these acts).

218. See id. at 16-17 (noting that “pervasive patterns of concealment or denial”
could indicate interfering state believes such acts are illegal).

219. See Jamnejad & Wood, s#pra note 47, at 368 (clarifying intent to overthrow
government is not required for foreign party funding to be illegal).

220. See Damrosch, supra note 38, at 29 (referring to “massive U.S. aid” in
Philippines that helped President Matcos pass this largess to cronies and ensure their
votes in next election); see also Jamnejad & Wood, supra note 45, at 368—69 n.99 (using
example of U.S. funding Marcos regime in Philippines).

221. See Damrosch, supra note 38, at 12.

222. See id. at 30 n.128 (noting effectiveness of general foreign aid on receiving
government which could impair political freedom of peoples’ choice).

223. See id. (noting that such support is far more effective than party funding
because of greater sums involved).

224. See id. at 29-30 (stressing point that general government aid can be more
significant than political funding).
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out of each other’s way, particularly in their respective reserved domains
as to “minimize the possibility that unwanted political intrusions might
breed violence.””” So violations of the norm in the political arena often
do result in violence and the use of force: Even when the intervening
state’s involvement in the target state is for the purpose of political
change, the intervener could still be relying on the target’s military forces
to repress political opposition.”® The target state itself might be involved
in “armed insurgency, terrorism or preparations for a violent coup.”*”’
Funds intended for politics “might be diverted to the recipient’s own
military or paramilitary programs” and its non-military support, which
might “increase the likelihood that an indigenous insurgency or military
coup will succeed (or fail).”**® For instance, the United States’s political
contributions to anti-Allende parties “undoubtedly contributed to the
climate in which the coup could succeed.”” From the end of Wotld War
IT to the late 1980s, a third of covert actions have been political.”’ Yet
Nicaragna held that supporting opposition forces in another state, either
financially, logstically, or with intelligence would amount to unlawful
intervention. *'

Finally, premature recognition of a newly elected government is also
another form of political pressure that may violate the norm.”* States in
general retain discretion on when to recognize, or not, a state or a
government.”” However, premature recognition occurs when an
influencing state extends recognition to a government of the target
“despite the fact that those individuals or organizations do not exercise
effective control over the tertitory of that state.”*** Prohibiting premature
recognition is a way to prevent civil strife or upset in the internal affairs
of another state.”” Neither foreign criticism of a state’s leader nor

225. See Damrosch, supra note 38, at 47-8 (arguing nonforcible political influence
might serve peaceful, healthy change within target state but only if influencer respects
political freedoms and independence of target).

226. See id. at 4-5 (making point that line between forcible and nonforcible
intervention is not clear).

227. See id. at 5 (citing that funds intended for political program could be directly
or indirectly allocated to target’s own military).

228. Id.

229. Seeid. at4-5n.11 (citing study related to political operations, not paramilitary).

230. Id. at 4 n.11 (citing same 1987 study).

231. See Helal, supra note 45, at 118 (repeating Nicaragua’s holding that financial,
logistical support to domestic opposition groups in target state qualifies as unlawful
intervention).

232. See id. at 118-19 (defining recognition as influencer expressing whether
criteria for statehood or government authority have been met in target).

233. See id. (citing Badinter Commission and stating premature recognition is
unlawful when influencer recognizes state or government before it has exhibited or met
criteria).

234. Id. at 119 (differing from premature recognition of “states”).

235. See id. (using as example breakaway provinces while parent tries to reassert
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support for domestic opposition constitutes unlawful intervention.”* But
supporting a state’s domestic opposition beyond mere words would
violate the non-intervention principle, as held in Nicaragua.”’

2. Economic

Economic coercion is a “grey area” of international law*® and has
been defined in broad-brush strokes as the use, or threat to use,
“economic measures to induce a target state to change policies or even
governmental structures.””” Economic measures frequently labelled
coercive include sanctions, embargoes, and boycotts, but they are not
unlawful per se. Economic sanctions “adopted by the U.N. Security
Council under Chapter VII of the Charter . .. raise no issue under the
non-intervention principle.”*’ In general, states have the right to have
relationships with other countries, and this includes economic ones that
involve a number of transactions, agreements, and exchanges on a
round-the-clock day-to-day basis.*"'

Post-war, developing countries attempted to limit the developed
wortld’s use of economic measures that they considered coercive, like
unilateral sanctions.*” Their efforts proved ineffective against the twin
tides of globalization and deregulation that transformed economies and
the financial capital markets by the 1980s and 1990s.”*’ Recent efforts by
China, India, and Russia are proving fruitless, too.”** Despite a number
of U.N. resolutions calling on negative effects of unilateral sanctions
contrary to international law, they do “not signal an emerging customary

territorial integrity); see also Nicar. v. U.S., 19806, I.CJ. at 9§ 228 (ruling against U.S. for
“participating in acts of civil strife . . . in another State” per Friendly).

236. Id. at 118 (noting that while Nicaragna did not directly address public
expressions of support, it did not consider America’s verbal sympathies to contras acts
of coercion).

237. See id. (noting neither Nicaragua nor U.S. claimed acts were unlawful); see also
Nicar. v. U.S,, 1986, 1.CJ. at § 205-06 (stressing coercion element is needed).

238. See Hofer, supra note 125, at 176, 179 for discussion on ongoing struggles to
demonstrate unilateral coercive measures (UCM) are prohibited under international
law.

239. See Barry E. Carter, Economic Coercion, in MAX PLANCK ENCYCLOPEDIAS OF
INTERNATIONAL LAW, § 1 (Sept. 2009) (seconding difficulty in defining concept and
quoting Lowenfeld).

240. Jamnejad & Wood, supra note 47, at 368.

241. See Carter, supra note 239, 99 2-5 (providing overview and history on
economic coercion).

242. See id. at § 5 (emphasizing Latin American countries often took lead on
developing norms to limit coercive economic measures due to concerns about U.S.,
European interventions).

243. See id. at g 5; see also Perkins, supra note 17, at 155, 168—69, 185, (speaking of
rise of corporatocracy, or international trade-banking system as well as globalization
trends).

244. See Hofer, supra note 125, at 177 (distinguishing unilateral sanctions from
organization’s collective multilateral sanctions against member state for infraction).
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international law.”** Legally, it is still difficult to draw a line between
permitted and prohibited economic pressure by a state given modern
economics and finance; almost every act a state performs in this regard
could automatically affect and pressure another state.”*

Some believe the denial of access to economic assistance from
international financial institutions is an instrument of economic
coercion.”*’ The United States’s power and clout with the IMF and World
Bank means it controls the spigot on funds to adversaries and allies.”* In
1955, the Eisenhower administration denied World Bank funding to
Egypt for refusing to adopt Western foreign policies.”” A decade or so
later, the United States opposed Chilean requests for assistance from
financial institutions and development agencies as part of its “invisible
blockade” against Chile after the election of leftist Salvador Allende.” A
tactic of offering economic or financial aid—then threatening to
withhold—is also considered coercive economic acts but not unlawful.*!

In fact, trade embargos and quotas, considered some of the most
potentially severe sanctions a state can impose, were found in fact not to
be in violation of the non-intervention principle in Nicaragna.*>* Despite
ruling against the United States on neatly every other of its actions,
including its financial support of the contras, the IC] held in its favour on
economic issues.”

Nicaragua argued indirect economic interference in the form of U.S.
cessation of economic aid in April 1981, the United States’s 90%
reduction in sugar import quotas in the same month, and a trade embargo
adopted on May 1, 1985.”* The Court “merely” had “to say that it is
unable to regard such action on the economic plane . .. as a breach of
the customary-law principle of non-intervention” without including its

245. See id. (referring to resolutions speaking on human rights with use of unilateral
sanctions).

246. See Kunig, supra note 44, at § 26 (listing typical economic interventions as
those involving trade, shipping, and denial of land and water but unclear whether
sanctions, embargoes, and boycotts are illegal).

247. Helal, supra note 45, at 102;¢.f Kunig, supra note 44, § 26 (stating that refusal
or termination of aid or breach of treaty are not violations of non-intervention
principle).

248. See id. (writing about U.S. voting power on both institutions).

249. See id. (adding that Egypt was forced to seek assistance from Soviet Union to
build its dam).

250. See id. (writing lack of funding stopped Chile’s pending projects and loans).

251. Id.

252. See Jamnejad & Wood, supra note 47, at 370 for analysis on economic
interference in Nicaragua.

253. Military and Paramilitary Activities in and Against Nicaragua (Nicar. v. U.S.),
Judgment, 1986 1.CJ. 14, § 245 (June 27) (holding against Nicaragua in its claims U.S.
economic acts were in violation of prohibition against intervention).

254. Nicar. v. U.S., 1986, 1.C.]. at § 244 (conceding such actions were not unlawful
in themselves).
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reasoning.” Some scholars have speculated that a contrary holding
would have placed unworkable or unreasonable obligations on donor
states or trading partners.”® Others have interpreted the ICJ as simply
saying that the United States’s particular economic acts did not amount
to intervention in this particular case; in a different scenario these same
acts could be in violation if, for example, a state was dePendent on aid
from only one state or exclusively traded with one state.”’

The failed Saudi-led trade blockade against Qatar might be an
example of economic and political interference in violation of the non-
intervention principle, particularly for those scholars who do not require
an effect or result to ensue.””® The economic demands presented to Qatar
included: stopping all means of funding for all designated as terrorists;
paying reparations and compensation for loss of life and other financial
losses their policies supposedly incurred; and aligning “itself with other
Gulf and Arab countries militarily, politically, socially and
economically . . . in line with an agreement reached with Saudi Arabia in
2014.7* For some legal scholars, the coordinated trade blockade and
expulsion of diplomats was “meant to harm, if not suffocate Qatar’s
economy and social advancement.””” Because the dispute ended in
mediation, there is no case law to help define unlawful economic
coercion or diplomatic coercion, yet another shade of grey regarding
non-intervention.

3. Diplomatic

Legal rules regarding diplomatic relations dovetail with the purpose
of the principle of non-intervention: the protection and dignity of a
sovereign state to determine its own course. The 1961 Vienna
Convention on Diplomatic Relations, Article 41.1 states: “Without
prejudice to their privileges and immunities, it is the duty of all persons
enjoying such privileges and immunities to respect the laws and
regulations of the receiving State. They also have a duty not to interfere

255. Seeid. at 4] 245 (rejecting view that contras’ request could justify U.S. assistance).

256. See Damrosch, supra note 38, at 34 (noting obligations in face of unfriendly
turns in state government).

257. See Jamnejad & Wood, supra note 47, at 371 (referring again to importance of
impact or effect of coercive measutes on target state)

258. See Milanovic, supra note 51, at 627 (saying Qatar illustrates authot’s extortion
model of coercion); see also Suleiman Usman Santuraki, Use of Force or Diplomatic
Intervention: Assessing the Blockade of Qatar, 28 INT’L ISLAMIC U. MALAY. L. J. 504, 514-15
(2020) (relying more on U.N. Charter att. 2, § 4 for reasoning); but see Hofer, supra note
159 (interpreting no breach because Qatar did not comply).

259. See Wintour, supra note 165 (listing thirteen demands including that they all be
met within ten days).

260. See Santuraki, supra note 261 (relying more on U.N. Charter art. 2, 9 4 for
reasoning); ¢.f. Hofer, supra note 164 (interpreting no breach because Qatar did not
comply with demands and hence no result).
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in the internal affairs of that State.”**!

Diplomatic interventions “usually do not constitute illegal
interference,” but can take the form of “forbidden intervention, if they
include communications of threatening tone, implying possible use of
military or other coercive measures.”””” But in the words of the Dutch
historian Johan Hendrik Willem Verzijl: ““[t|he borderline between simple
diplomatic pressure upon a foreign government and a forcible
interference in its internal or external affairs is entirely fluid.”**
Interestingly, the relationship between diplomacy and intervention
proved to be the most controversial negotiating points in the lead up to
Friendly. ***

Jamnejad and Wood write, “[t]here are two separate, but not always
clearly distinguished, rules relevant to allegedly interventionary activities
of diplomats.”** First, based on Article 41 of the Vienna Convention of
Diplomatic Relations, diplomats and those with such privileges have a
duty “not to interfere in the internal affairs” of the receiving state, which
is rooted in customary law.**® Some legal scholars of the ILC believed
this provision’s intent was to cover diplomats acting in their personal
capacity.”” However, not all members agreed: “Notably, a proposed
express limitation of Article 41 to acts done by diplomats’ ‘outside their
functions’ was removed.”**® Secondly, there is the non-intervention
principle and “[w]hat diplomats do in their official capacity may of course
amount to a violation by the sending state of its obligations” under this
principle.”” The lawfulness of official acts can be raised under Article

261. See Vienna Convention on Diplomatic Relations, art. 41.1, Apr. 18, 1961 23
UST. 3227
(https://legal.un.org/ilc/texts/instruments/english/conventions/9_1_1961.pdf).

262. See Kunig, supra note 44, at § 27 (adding that most diplomatic measures are
declared unfriendly rather than illegal interventions); see also Jamnejad & Wood, supra
note 47, at 369 (mentioning routine nature of diplomatic carrot-and-stick discussions
and exchanges).

263. See Jamnejad & Wood, supra note 47, at 37475 (noting routine nature of
carrot-and-stick or quid pro quos in diplomatic discussions, usually at outset when
states seck to change behavior in other states).

264. See id. at 375 (discussing West’s desire for amendment to recognize States’
freedom in influencing policies and actions of other states according to law and settled
practice but developing countries rejected).

265. See Jamnejad & Wood, supra note 47, at 364 (citing both Vienna Convention
on Diplomatic Relations and non-intervention principle).

266. See id. at 365 (adding that diplomats in official capacities “whether on
instructions or not may fall foul of general international law”).

267. Seeid. (referring to Lord Sackville who was recalled back to Washington from
U.S. ambassador to Great Britain in 1888 after offering personal opinion on candidate
in British elections).

268. See id. (adding that despite debates, Article 41 on its face is not limited to acts
done personally).

269. See id. (citing general international law).



2025] VIOLATION OF PROHIBITION AGAINST INTERVENTION IN PAKISTAN 115

41.1 since on its face it doesn’t limit acts to those of a personal nature.””

Regarding negotiation, if the purpose of the negotiation was to urge
a state to do something “which it was under no obligation to do and
which it had no desire to do, unilateral pressure would then be illegal
intervention in the internal and external affairs of the state.”””' For
instance, in 1953, the Soviet Union sent a diplomatic note to Pakistan
warning it against signing a military pact with the United States,””” and
any such pact would have “a direct bearing on Soviet security.”””
Pakistan replied it had no aggressive intentions toward any power and
told Russia its note implied a threat and thus was an intervention in its
internal and external affairs.””* And Pakistan’s response was “a legitimate
exercise of sovereignty.””” Pakistan also alleged Russia’s note was
propaganda “to incite Pro—Russian Pakistani(s) to bring pressure to bear
on the government.”””® Scholars had questioned whether a diplomatic
note was “intervention by propaganda,”’’ concluding its implied threat
constituted intervention.”®

Diplomatic notes may be communicated verbally or in writing,
conveying disapproval, reminders, warnings, and even threats.””
However, the element of coercion is key and so there is a difficulty in
distinguishing coercion, which is unlawful, from “pressure and
persuasion,” which are lawful and inherent in the nature of diplomacy.””

II1. PAKISTAN: A MEETING IN MOSCOW, “LETTERGATE,” AND THE
SECRET CABLE

To put “Lettergate,” or the key meeting between American and
Pakistani diplomats at the heart of this note’s analysis into context, this
section provides a sequence of events over a few months that culminated
with Imran Khan’s historic no-confidence vote on April 10, 2022.

A. A Meeting in Moscow
On February 25, 2022, the day Russia invaded Ukraine, Khan flew

270. See id. (noting difficulty of sometimes distinguishing between official and
personal acts).

271. See Thomas, supra note 49, at 279.

272. Id.

273. Id.

274. Id.

275. Id.

276. Id.

277. See id. (questioning such conclusion “even if its underlying purpose was what
Pakistan claimed it to be”).

278. Seeid.

279. Jamnejad & Wood, supra note 47, at 368.

280. See Helal supra note 45, at 4 (conceptualizing coercion as bargaining strategy
of states looking to alter behavior of their target vs. persuasion which is an
“indispensable tactic” of diplomacy).
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to Moscow for a long-scheduled meeting with Russian President
Vladimir Putin,”®' the countries’ first bilateral meeting in mote than two
decades.” In front of cameras, Putin received Khan at the Kremlin,
shaking hands and sitting right next to his visitor for what Pakistani
officials described as wide-ranging consultations on bilateral, regional,
and international issues.*®

While the West had condemned Putin with one voice, Pakistan had
consistently called for neutrality, and that did not change after the Khan-
Putin meeting.”® As Russian air and ground forces invaded Ukrainian
territory, Khan offered his country’s first official statement on the war:
He regretted the situation, and hoped diplomacy could avert a military
conflict.”®

The U.S. State Department was aware of Khan’s visit and “hoped
Pakistan, like all countries, would voice objection to Putin’s actions in
Ukraine, especially given the longstanding partnership between
Islamabad and Washington.””* But behind the scenes, the West viewed
Khan’s Moscow meeting—regardless of what Khan had said—as

281. See Matthew Mpoke Bigg, Pakistan’s Leader Is in Moscow To Meet With Putin
About a Gas Pipeline, N.Y. TIMES (Feb. 24, 2022),
https:/ /www.nytimes.com/2022/02/24 /wotld/europe/ pakistans-leadet-is-in-
moscow-to-meet-with-putin-about-a-gas-pipeline.html (noting his long-planned visit
began hours before Russia attacked Ukraine); see also Cyril Almeida, What Led to Ieader
Imran ~ Kban’s  Downfall  in  Pakistan? AL  JAZEERA  (Jan. 30, 2024),
https:/ /www.aljazeera.com/news/2022/4/9/analysis-end-of-imran-khans-term
(reporting that Pakistan’s powerful military backed Khan’s trip).

282. See Kamran Haider & Ismail Dilawar, Pakistan PM’s Khan to 1isit Russia’s Putin
Amid Ukraine Tensions, BLOOMBERG (Feb. 22, 2022),
https:/ /www.bloomberg.com/news/articles /2022-02-22/ pakistan-pm-khan-to-visit-
russia-s-putin-amid-ukraine-tensions; see also Ayaz Gul, Kban After Putin Visit: Pakistan
To Import Wheat, Gas From Russia, VOICE OF AMERICA (Feb. 28, 2022),
https://www.voanews.com/a/khan-after-putin-visit-pakistan-to-import-wheat-gas-
from-russia-/6463734.html (teporting Pakistani would import about two million tons
of wheat as well as natural gas from Russia as its own gas reserves were depleted).

283. See Ayaz Gul, Khan After Putin 1 isit: Pakistan To Import Wheat, Gas from Russia,
VOICE OF AMERICA (Feb. 28, 2022), https://www.voanews.com/a/khan-after-putin-
visit-pakistan-to-import-wheat-gas-from-russia-/6463734.html (desctibing details of
meeting).

284. See Nafees Takar, Pakistan Walks Think 1.ine Between Russia, Ukraine, VOICE OF
AMERICA (March 3, 2022), https://www.voanews.com/a/pakistan-walks-thin-line-
between-tussia-ukraine-/6469614.html (teporting in detail on vatious import-export
arrangements between Pakistan and both Russia and Ukraine); see also Gul, supra note
283 (reporting on aftermath of meeting).

285. See Asad Hashim, Pakistani PM Khan Meets Putin Amid Ukraine Invasion, AL
JAZEERA (Feb. 25, 2022),
https:/ /www.aljazeera.com/news/2022/2/25/ pakistan-imtan-putin-russia-ukraine-
invasion (reporting Khan also spoke of negative economic effects conflicts always had
on developing wotld).

286. See Bigg, supra note 282 (reporting on Khan’s comments to Russian media
that he did not want to be part of a bloc and wanted trade relations with all countries).
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conveying a message to Europe and the United States that he decided to
side with Russia in the Ukraine conflict.®® E.U. envoys did not take
Khan’s Russia trip well either.”®® In a televised speech to the nation, Khan
defended his trip and responded to critics by saying Pakistan’s economic
interests required him to do so.” He addressed his ongoing strong
opposition to Pakistan’s role as an ally in the United States’ war on
terrorism, reiterating that its decision years back to join the United States
in fighting in Afghanistan was an outcome of “the wrong foreign policy”
of his predecessors.” “The most embarrassing part was that a country
was fighting in support of a country that was bombing it,” Khan said.*”

The next day, March 1, 2022, top diplomats from twenty-two
countries, including E.U. member states, called on Pakistan to support a
non-binding, but politically weighty U.N. General Assembly (UNGA)
resolution vote, to be held the next day, condemning Russia’s aggression
against Ukraine.”” Khan had already abstained from a UN. Human
Rights Council vote on the matter.”” Now, the historic UNGA
emergency resolution needed a two-thirds vote from its 193 Member
States to be adopted.” Pakistan, a UN. Member State since its

287. See id. (reporting on Khan’s wreath-laying at Moscow’s Tomb of the
Unknown Soldier memorial); see also Shamil Shams, Why Inran Khan’s Russia Trip Will
Further — Isolate  Pakistan, DEUTSCHE ~ WELLE (Feb. 25, 2022),
https:/ /www.dw.com/en/ukraine-ctisis-why-imran-khans-russia-trip-will-further-
isolate-pakistan/a-60916130 (quoting Brussels-based Pakistani journalist and South
Asian diplomatic expert Khalid Hameed Farooqi as saying Khan’s visit would further
isolate Pakistan internationally).

288. See Shams, supra note 290 (noting as Khan prepared trip, Pakistan’s powerful
Army Chief General Qamar Bajwa met with EU).

289. See Gul, supra note 283 (reporting on Khan’s national broadcast when he
expressed concerns about country’s natural gas and need to import wheat from Russia,
but no other details about meeting were shared).

290. See id. (reporting Khan told nation he regretted Pakistan’s involvement in
U.S.-led wars and that it suffered 80,000 casualties and incurred billions of dollars in
economic losses); see also Takar, supra note 284 (mentioning Pakistan is key non-NATO
U.S. ally).

291. See Gul, supra note 283 (referring to U.S. drone strikes in Pakistan against
suspected militants along its Afghanistan border).

292. See European Embassies Pressure Pakistan Over UN Vote On Ukraine War,
FRANCE24 (Match 1, 2022), https://www.france24.com/en/live-news/20220301-
european-embassies-pressure-pakistan-over-un-vote-on-ukraine-war (saying Pakistan
repeatedly stressed it favored dialogue to avert crisis); see also Humeyra Pamuk &
Jonathan Landay, U.IN. General Assembly in Historic 1'ote Denonnces Russia Over Ufkraine
Invasion, REUTERS (March 3, 2022), https://www.reuters.com/wotld/un-general-
assembly-set-censure-russia-over-ukraine-invasion-2022-03-02 (reporting this was first
Security Council emergency General Assembly session since 1982).

293. See European Emdbassies Pressure Pakistan Over UN 1Vote on Ukraine War,
FRANCE24 (Match 1, 2022), https://www.france24.com/en/live-news/20220301-
european-embassies-pressure-pakistan-over-un-vote-on-ukraine-war (writing Pakistan
repeatedly stressed it favors “dialogue” as solution).

294. See Humeyra Pamuk & Jonathan Landay, U.IN. General Assembly in Historic 1 ote
Denounces  Russia ~ Over ~ Ukraine  Invasion, REUTERS  (March 3, 2022),
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independence in 1947, would be among thirty-five countries
abstaining—including India, China, and Sri Lanka—from the emergency
resolution vote.””

On March 2, 2022, the same day as the U.N. vote, Donald Lu, the
U.S. State Department’s Assistant Secretary of State for the Bureau of
South and Central Asian Affairs, testified at the Senate Foreign Relations
Committee’s hearing about Pakistan’s neutrality on Ukraine.”® Senator
Chris Van Hollen (D-Md) asked Lu to “talk briefly” about his
“disappointment in those decisions and what efforts were made with
respect to those . . . countries.”” Lu responded that “we have worked
very hard... to try to convince them to vote in favour of this
resolution.””® Van Hollen appeared “indignant” that they were not in
communication with Khan about the issue, and asked Lu if anybody in
the administration “picked up the phone and called” the Pakistani
foreign minister or Khan.*”” Lu said no and that the chargé had recently
met with the foreign minister on the U.N. vote on Ukraine: “[W]e are
trying to figure out how to engage specifically with the Prime Minister
following that decision,” Lu said.”

On March 8, 2022, Pakistan’s opposition parties sought a no-
confidence motion against Khan, pointing to his rejection of Western
appeals on Ukraine and calling his PTI government’s foreign policy
“disastrous.”"" “Resign in twenty-four hours and face us in an election,”
Pakistan People’s Party (PPP) leader Bilawal Bhutto Zardari, the son of
assassinated former Prime Minister Benazir Bhutto, told a rally, “or be
prepared for a no-confidence move.”””

https:/ /www.reuters.com/wotld/un-general-assembly-set-censure-russia-ovet-
ukraine-invasion-2022-03-02 (reporting 141 of 193 assembly members voted for
resolution).

295. See id. (noting text of resolution said it deplored Russia’s “aggression against
Ukraine”).

296. See Grim & Hussain, s#pra note 5 (adding India and Sti Lanka’s neutrality was
also called into question).

297. See id. (referring to neutrality of Pakistan, India, and Sti Lanka).

298. 1d.

299. 1d.

300. Id.

301. See Amir Wasim, No-Trust Resolution No Longer Just A Threat, DAWN (Match 9,
2022), https:/ /www.dawn.com/news/1679020 (teporting Shehbaz Sharif called press
conference for announcement); ¢f Nicola Smith, Imran Khan Says Western Diplomats
Treating Pakistan Like ‘Slaves’ by Pushing for Tougher Stance on Russia, DAILY TELEGRAPH
(Match 8, 2022), https:/ /www.telegraph.co.uk/wotld-news/2022/03/08/imran-khan-
says-western-diplomats-treating-pakistan-like-slaves.

302. See Asif Shahzad, Pakistani Opposition Moves No-Confidence Motion to Seek PM
Khan’s Ouster, REUTERS (March 8, 2022), https://www.reuters.com/wotld/asia-
pacific/pakistani-opposition-rallies-ptress-pm-khan-resign-2022-03-08 (noting
opposition parties accused Khan of mismanaging economy and poor governance).
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B. “Lettergate”

During a rally on Islamabad’s Parade Grounds, Khan responded to
his opponents in a sPeech—lasdng almost two hours—rejecting the no-
confidence motion.”” More importantly, Khan claimed his arch-rivals
Pakistan Muslim League-Nawaz President Shehbaz Sharif and Pakistan
People’s Party (PPP) co-chairman Asif Ali Zardari were part of an alleged
“foreign-funded conspiracy” to influence Pakistan’s foreign policy from
abroad.™™ He said opposition party leaders had accepted “foreign
money” to overthrow him and topple his democratically-elected
government.”” Moreover, he claimed to have evidence in writing—a
threatening letter—as proof of these outside attempts to influence
Pakistan’s foreign policy from abroad.” Brandishing a letter from his
pocket, Khan told the crowd: “This is the era of social media. Nothing
can be hidden. We will not accept anyone’s dictation. We will have
friendships . . . but we will not submit ourselves to anyone.””"”

“Lettergate” went viral in the two billion person Muslim world,
triggering outrage by Khan’s fans and party supporters, and fomentin%
speculation the “foreigners” behind the letter were in fact Americans.”
While Khan had not directly mentioned the United States in his first
address, days later—as parliament postponed a debate on his no-
confidence motion®”—he “appeared to blunder” when he named the
United States as the origin of a message he said showed meddling in
Pakistan’s affairs.’’’ “They say that ‘our anger will vanish if Imran Khan
loses this no-confidence vote,”” Khan said about the message.”! “It (the

303. See PM Inmran Says Foreign-Funded Conspiracy’ Out to Topple His Government, Claims
to Have Evidence in Writing, DAWN (March 27, 2022),
https:/ /www.dawn.com/news/1682104 (writing Khan supportets gathered before no-
trust vote).

304. See id. (reporting Khan aired allegations at PTI show Amr Bil Maroof or
Enjoin the Good).

305. See id. (mentioning in context of inadvertent use of money, with Pakistani
leaders being used).

306. See 7d. (reporting Khan said he had been aware for months about this foreign
plan).

307. Id.

308. Seelqbal, supranote 29 (quoting unnamed diplomatic and official sources who
said Pakistan ambassador Asad Majeed Khan sent a cable with notes from his farewell
lunch in Washington D.C., attended by U.S. diplomats, including Lu, critical of Khan’s
Kremlin visit, to Islamabad).

309. See Pakistan PM Hits Out at US As No-Confidence Debate Postponed, FRANCE24
(Match 31, 2023), https://www.france24.com/en/live-news/20220331-pakistan-pm-
hits-out-at-us-as-no-confidence-debate-postponed (mentioning Khan’s PTI lost its
majority in 342-member National Assembly on March 30, 2022 after seven lawmakers
planned to vote with opposition led by Khan rivals, Pakistan Muslim League-N
President Shehbaz Sharif and Pakistan People’s Party (PPP) co-chairman Asif Ali
Zardari).

310. See 7d. (relaying Khan’s appatent verbal slip).

311. See id. (reporting Khan also spoke on efforts to get Islamophobia recognised
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document) says we will forgive Pakistan if Imran Khan loses this no-
confidence vote. But if it fails, Pakistan will have to face tough time,”
Khan said.’"

In Washington D.C., State Department spokesman Ned Price told
reporters there was “no truth” to Khan’s allegations: “We are closely
following developments in Pakistan. We respect (and) we support
Pakistan’s constitutional process and the rule of law,” Price said.”” In
spite of U.S. denials, Pakistani opposition would later press charges
against Khan and his former foreign minister Shah Mahmood Qureshi
for violating the Official Secrecy Act in making the secret diplomatic
cables public.’"*

In his last address to the nation as prime minister on April 8, 2022,
Khan named the foreigners behind the intermeddling as indeed
Americans. By this point, then-Pakistan Army Chief General Qamar
Bajwa in a speech, “publicly broke with Khan’s neutrality,” calling
Russia’s invasion a “huge tragedy” and criticizing Russia.’”® Khan
meanwhile alleged that a senior U.S. diplomat had threatened a regime-
change in Pakistan and named that official as Lu, confirming the viral
stories.”’® Pakistan’s National Security Committee, presided by Khan,
called such communication by the foreign official a “blatant interference
in the internal affairs of Pakistan” and unacceptable under any
circumstances.”’” The committee mirrored the language used by the
foreign official—"blatant interference in the internal affairs of
Pakistan—"""* and issued a demarché to the U.S. embassy in Islamabad

as global threat and independent path for Pakistan).

312. See Asif Shahzad & Gibran Naiyyar Peshiman, Pakistan’s PM Khan Rejects Calls
to  Quit Abead of Vote to  Oust Him, REUTERS (March 31, 2022),
https:/ /www.reuters.com/world/asia-pacific/ pakistan-patliament-begin-debate-no-
confidence-pm-khan-2022-03-31 (writing Khan said he had official document as
evidence).

313. See Pakistan PM Hits Out, supra note 312 (reporting on U.S. official reaction).

314. See Shweta Sharma, Former Pakistan PM Imran Kban Indicted by Court in Official
Secrets Act Case: Khan Now Faces a Death Sentence After Indicted in Official Secrets Act, THE
INDEPENDENT  (Oct. 23, 2023), https://www.independent.co.uk/asia/south-
asia/imran-khan-indicted-pakistan-secrets-act-case-b2434232.html (adding Khan at
that point faced sentence ranging from life imprisonment to death penalty).

315. See Grim & Hussain, s#pra note 5 (noting that his remarks aligned with Lu’s
private observation recorded in cable that Pakistan’s neutrality was Khan’s policy, not
military’s).

316. See Imran Khan Claims This U.S. Diplomat Involved in ‘Conspiracy’ Against Him,
NDTV WORLD (April 3, 2022), https://www.ndtv.com/wotld-news/ pakistan-prime-
minister-imran-khan-claims-us-diplomat-donald-lu-involved-in-conspiracy-to-topple-
his-government-2860696 (teporting opposition leaders ridiculed Khan claim).

317. See Letter: NSC Strongly Reacts to ‘Interference,” BUS. RECORDER (April 1, 2022),
https:/ /www.btecorder.com/news/40164546  (teporting committee  concluded
communication was blatant interference in Pakistan’s internal affairs and unacceptable
under any circumstances).

318. See 7d. (concluding language un-diplomatic and unacceptable).
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protesting the diplomat’s interference.’”

C. A Not-So Secret Cable

Khan lost his final vote on the no-confidence motion on April 10,
2022.* His reversal of fortune after his Moscow meeting only served to
confirm to loyalists and party faithfuls that the allegations and
speculation about the letter’s contents were indeed true; that a foreign
super-power—America—had intervened in orchestrating his ouster in
order to install a leader who would join the West in support of Ukraine.””'
The continued attacks on Khan, including two assassination attempts,
criminal charges ad infinitum, “corruption” trials, and a five-year ban from
public office, as well as persecution against his supporters, culminated
with Khan’s arrest on May 9, 2023 which brought tens of thousands of
his supporters into the streets.”” In June 2023, Khan’s former top
bureaucrat, Principal Secretary Azam Khan, reportedly issued a
statement while in detention saying that the cable was real, but Khan
exaggerated contents for political gain.’”

More importantly, only days after the paramilitary arrested Khan on
August 5, 2023 to serve his three-year sentence for buying and selling
state gifts—charges that Khan denied and decried as politically
motivated”—the existence of the “secret cypher” itself would be

319. See Pakistan PM Says Govt Has Sent Official Note to U.S. Ewmbassy Over Alleged
Interference,  REUTERS  (April 1, 2022), https://www.reuters.com/wotld/asia-
pacific/pakistan-pm-says-govt-has-sent-official-note-us-embassy-over-alleged-2022-
04-01 (reporting Khan told local television channel ARY about Pakistan demarche” to
American embassy).

320. See What's Next for Pakistan’s Politics After Ouster of Imran Khan?, Colin
Cookman et al, US. INST. FOR PrEACE  (April 11,  2022),
https:/ /www.usip.otg/publications/2022/04 /whats-next-pakistans-politics-aftet-
ouster-imran-khan (noting Khan arch-rival Shahbaz Sharif was named new prime
minister).

321. See Imran Khan Claims, supra note 319 (stating Pakistan has moved past Cold
War hostilities).

322. See A Year Since Pakistan’s May 9 Riots: A Timeline of Political Upheaval, AL
JAZEERA (May 9, 2024), https:/ /www.aljazeera.com/news/2024/5/9/timeline-a-yeat-
of-ex-pm-imran-khans-arrest-may-9-violence-in-pakistan (describing the sequence of
events that lead up to current crisis); see Azizullah Khan, Pakistan: Imran Khan's Supporters
Are Stlenced But Determined, BBC NEWS (Aug. 8, 2023),
https:/ /www.bbc.com/news/wotld-asia-66436731 (noting Khan’s loyalists despite
being frightened into silence); see also Sophia Saifi & David Shortell, Iz Shock Result, Allies
of Jailed Ex-Leader Kban Win Most Seats in Pakistan Election, CNN (Feb. 10, 2024),
https:/ /www.can.com/2024/02/09/asia/ pakistan-election-nawaz-sharif-
intl/index.html (quoting soutce who said PTI voters telegraphed message of defiance).

323. See Cypher-gate a ‘Premeditated Plot’ to Gain Political Mileage: Agam Khan,
PAKISTANTODAY (July 19, 2023),
https:/ /www.pakistantoday.com.pk/2023/07/19/cyphet-gate-a-premeditated-plot-
to-gain-political-mileage-azam-khan (noting Azam Khan who had gone missing a
month before recording this statement).

324. See Simon Fraser & Caroline Davies, Inzran Khan: Pakistan Former PM ]ailed for
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published.” In an exclusive, digital investigative newspaper The Intercept
published, on August 9, 2023, the body of the cable from an anonymous
Pakistani military source who was disillusioned with its military
leadership.”*

The Intercept described the March 7, 2022 meeting—held less than
two weeks after the Moscow meeting—between two State Department
officials and the Pakistani ambassador. Secretary Lu attended along with
Asad Majeed Khan, who was then Pakistan’s ambassador to the United
States (no relation to Imran Khan).”” Deputy Assistant Secretary Lesslie
C. Viguerie also attended the meeting, a farewell lunch for Pakistan
ambassador Khan.”

Their official conversation was recorded, encoded, and sent to the
Pakistani foreign ministry and then to the prime minister’s office.”” Khan
as Prime Minister ran the foreign service and would have been in a
position to in fact see these documents.” Labelled “secret,” the contents
of the documents were consistent with reports in Pakistan, including
from its daily newspaper Dawn, describing the meeting’s circumstances
and details in the cable itself, including classification markings.””'

The Intercept described Lu as speaking in “forthright terms” about
Washington’s displeasure with Pakistan: “People here and in Europe are
quite concerned about why Pakistan is taking such an aggressively neutral
position (on Ukraine).””* “It does not seem such a neutral stand to us,”
Lu said, concluding after U.S. National Security Council discussions that

Ten  Years in  State  Secrets  Case, BBC NEwWs  (Jan. 30, 2024),
https:/ /www.bbc.com/news/wotld-asia-68138591 (citing Khan’s response to his 2022
corruption conviction and three-year jail term).

325. See Grim & Hussain, s#pra note 5 (noting that extensive, independent efforts
to authenticate cypher by from sources in Pakistani government were not possible).

326. See 7d. (adding that minor typos can be used to watermark documents and
track dissemination).

327. Id.

328. See Igbal, supra note 29 (adding Pakistani Deputy Chief of Mission Syed
Naveed Bkhari was also in attendance and one note-taker from Pakistan embassy whose
notes would form basis of cypher).

329. See Darren Beattie, Imran Khan Interview, REVOLVER NEWS, Darren J. Beattie,
stteamed on July 21, 2023 2:00 pm EDT (interview 53’00 mark)
https://rumble.com/v317zhw-the-revolver-news-imran-khan-interview-with-dr.-
darren-j.-beattie.html; see also Grim & Hussain, s#pra note 5 (detailing and publishing
cypher).

330. See Piers Morgan, Imran Khan’s Full Interview on Surviving Assassination Attempt,
PIERS MORGAN UNCENSORED, YouTube (Nov. 9, 2022),
https:/ /www.youtube.com/watch?v=kF1gME9jnqA (interviewing Khan who said he
received document first-hand).

331. See Igbal, supranote 29 for attempt at independent verification of cypher story
through unnamed diplomats and officials.

332. See Grim & Hussain, s#pra note 5 (cataloging American denials and even
ridiculeof related questions).
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“[i]t seems quite clear that this is the Prime Ministet’s policy.”*>

Furthermore, the document showed LLu was the one who raised the
issue of a no-confidence vote.” “I think if the no-confidence vote
against the Prime Minister succeeds, all will be forgiven in Washington
because the Russia visit is being looked at as a decision by the Prime
Minister. Otherwise, I think it will be tough going ahead.” Lu then
warned that if the situation was not resolved, Pakistan would be
marginalized by its Western allies, adding that Khan could face
“isolation” by Europe and the United States should he remain in office.””
The Pakistani ambassador expressed his hope that the Russia-Ukraine
war would not “impact our bilateral ties.”** Lu replied the “damage was
real but not fatal” and “with Khan gone, the relationship could go back
to normal.” >’

“I would argue that it has already created a dent in the

relationship from our perspective . . . Let us wait for a few days

to see whether the political situation changes, which would

mean that we would not have a big disagreement about this issue

and the dent would go away very quickly. Otherwise, we will

have to confront this issue head on and decide how to manage

it,””" he said.””

The U.S. State Department responded to the publication of the now
not-so-secret cypher by saying, “[n]othing in these purported comments
shows the United States taking a position on who the leader of Pakistan
should be.” ** Tn a brief “assessment” section at the bottom of the
report, Pakistani ambassador Khan said: “Don [Lu] could not have
conveyed such a strong demarch[é] without the express approval for the
White House, to which he referred repeatedlzf. Clearly, Don spoke out of
turn on Pakistan’s internal political process.””*' The cable concluded with
a recommendation “to seriously reflect on this and consider making an
appropriate demarch[é] to the U.S. Cd’ A a.i. in Islamabad”—a reference
to the chargé d'affaires ad interim, effectively the acting head of a diplomatic
mission when its accredited head is absent.”*

Even Khan’s successor and arch-enemy Shehbaz Sharif confirmed
the existence of the cable, acknowledging that some of Lu’s message was
“inappropriate,” and Pakistan had formally complained but added that

333. See id. (reporting as opposed to Pakistani military’s policy).

334. See id. (noting extensive efforts to authenticate document).

335. Id.

336. Id.

337. See id. (quoting Lu who reportedly again raised Pakistan’s political situation).

338. Id.

339. Id.

340. See id. (reporting Matthew Miller, State department spokesperson, in response
to question, said he would not comment on private diplomatic discussions).

341. Id.

342. 1d.
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the cable did not confirm Khan’s broader claims.”” Khan too revised his
claims for the sake of mending fences with the United Sates and instead
placed sole blame on the military and other political rivals like Sharif.***
Meanwhile, the U.S. State Department issued denial after denial, saying
“allegations that the United States interfered in internal decisions about
the leadership of Pakistan are false. They have always been false, and they
continue to be.”*

However, the very next day, parliament initiated a no-confidence
motion against Khan.”** A month later, Pakistan’s then Army Chief,
General Bajwa, would publicly break with Khan’s neutral position.”"’
And once Khan was ousted, Pakistan’s foreign policy “changed
significantly” regarding Ukraine, with Pakistan now one of the few non-
Western countries supplying arms to the Ukrainian military in the form
of short-range artillery, Yarmuk rockets, and other arms.*® Ironically, the
United States also intervened in Ukraine in 2014 by first orchestrating
the removal of its democratically elected president, Victor Yanukovych,
on February 20, 2014 in the euphemistically named “Orange
Revolution,” and then by choosing to install the far-right’s Arseniy
Yatsenyuk as revealed in an infamous leak 24 days prior.**’

Support from Bajwa and current Army Chief Asim Munir was likely

343. Id.

344. See id.(shifting blame to military as Khan also urged U.S. to condemn human
rights violations against his supporters); see also Ryan Grim, Imran Khan: U.S. Was
Manipulated by Pakistan Military into Backing Overthrow, THE INTERCEPT (June 5, 2023),
https://theintercept.com/2023/06/05/imtan-khan-interview  (showing close ties
between U.S. and military through Washington-based former envoys like Husain
Haqqani); see also Abid Hussain, Imran Khan’s U-Turn: No Longer Blaming U.S. for His
Ouster as PM, AL JAZEERA (Nov. 14, 2022),
https:/ /www.aljazeera.com/news/2022/11/14/imran-khan-u-turn-no-longet-
blames-us-for-removal-as-premier (noting Khan’s comments to Financial Times
happened after he was shot in assassination attempt).

345. Id.

346. Id.

347. Id.

348. See Grim & Hussain, supra note 5 (reporting how Pakistan abandoned its
neutral stance once Khan was ousted); see also Arif Rafiq, Why is Pakistan Arming
Ukraine?, GLOBELY NEWS (April 4, 2023), https://globelynews.com/south-
asia/pakistan-ukraine-war-weapons-arms  (arguing Pakistan’s strategy of modest
support for Ukraine has its risks).

349. See Jonathan Marcus, Ukraine Crisis: Transcript of Leaked Nuland-Pyatt Call, BBC
NEWS (Feb. 7, 2014), https:/ /www.bbc.com/news/wotld-europe-26079957 (analyzing
senior U.S. diplomat Victoria Nuland’s bugged phone call that revealed extent of U.S.
involvement); see also Dana Fotd, Leaked Call Raises Questions About Who Was Bebind
Sniper Alttacks in Ukraine, CNN (March 6, 2014),
https://edition.can.com/2014/03/05/wotld/europe/ukraine-leaked-audio-
recording/index.html (writing about YouTube 2014 recording between Estonian
foreign minister Urmas Paet and EU foreign policy chief Catherine Ashton that shows
level of violence and death in this color revolution and raises questions on identity of
snipers).
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motivated not by moral concerns but by self-interest and “earning
geopolitical brownie points”: Should the military take full power as it has
in the past, the West might forego any sanctions.” Nevertheless,
Pakistan’s military has reaped short-term gains. First, its security pact
with the United States covering “joint exercises, operations, training,
basing and equipment” was renewed in 2023 and thus possibly paving
the way for U.S. “assistance.”' Second, the Biden administration,
through Donald Lu, requested $101 million in aid for Pakistan “to
combat terrorism.””* And third, the U.S. administration has not
condemned Pakistan’s ever-growing tyrannical behavior against its own
people in any consequential way, giving military generals only more
discretion to control everything from policing to telecommunications to
the media.” In fact, the U.S. State Department “congratulated” Shehbaz
Sharif on winning the premiership in February 2024 despite its own
concerns about electoral interference and restrictions on human rights
and access to telecommunications,” and amid allegations of electoral

350. See Arif Rafiq, Why is Pakistan Arming Ukraine? GLOBELY NEWS (April 4,
2023), https://globelynews.com/south-asia/pakistan-ukraine-watr-weapons-arms
(taking view that West would reciprocate the favor to Pakistan in matters involving
India).

351. See Kamran Yousaf, Cabinet Gives Nod to Security Pact with U.S., THE EXPRESS
TRIBUNE (Aug. 3, 2023), https://ttibune.com.pk/story/2429062/cabinet-gives-nod-
to-security-pact-with-us (explaining pact helps ensure U.S. sales of military equipment
to other countries and that Pakistan as “major recipient” of U.S. assistance).

352. See $101 Million in U.S. Aid for Pakistan Sought by Biden Administration, THE
EXPRESS TRIBUNE (July 24, 2024), https://tribune.com.pk/story/2482467/101-
million-in-us-aid-for-pakistan-sought-by-biden-administration (adding U.S. aid would
also go towards economy, debt relief, upholding democracy, and human rights
reforms).

353. See Press Statement, Antony J. Blinken, Sec’y of State, Dep’t. of State, Pakistan
Independence Day (Aug. 13, 2024) (stating U.S. will deepen Pakistani partnership and
strengthen shared commitments to democracy and rule of law but no remarks on
authotitatian acts); see a/so Press Release, General Michael Kurilla, U.S. Cent. Command
(July 25, 2023), https://www.centcom.mil/MEDIA/PRESS-RELEASES/Press-
Release-View/Article/3469343 /readout-general-kutilla-visits-pakistan-armed-forces
(failing to remark on Pakistan military’s authoritarian actions); see also Asif Shahzad,
Pakistan Aunthorises Spy Agency to Intercept Phone Calls, REUTERS (July 10, 2024),
https:/ /www.reuters.com/world/asia-pacific/ pakistans-top-spy-agency-gets-legal-
powers-intercept-telephone-calls-2024-07-10 (reporting army-run spy agency ISI can
tap and trace calls and messages); see also Murtaza Hussain & Ryan Grim, Secret Pakistani
Program Directs Military Officers to Attack Social Media Critics and “Digital Terrorists,” DROP
SITE  (Aug. 2, 2024), https://www.dropsitenews.com/p/pakistan-military-social-
media-program (describing creation of new Army Awareness Network or online
campaign against those it views as political enemies); see also Ryan Grim, Eight Flagrant
Ways the U.S.-Backed Government in Pafkistan is Subverting the Election, THE INTERCEPT (Feb.
7, 2024)  https://theintercept.com/2024/02/07/ pakistan-election-pti-imran-khan
(noting retired general is chairing Pakistan Telecommunication Authority with ability to
shut down internet).

354. Press Statement, Antony J. Blinken, Sec’y of State, Dep’t. of State, Election
of Pakistan Prime Minister Shehbaz Sharif, Press Statement (April 13, 2024); see also
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rigging serious enough for Congress to urge investigations a half a year
later.”

IV. APPLYING THE NON-INTERVENTION PRINCIPLE TO PAKISTAN

The issue is whether the United States violated the principle of non-
intervention when U.S. State Department officials gave the Pakistani
foreign minister, on March 7, 2022, an ultimatum: oust Khan from his
premiership through a no-confidence vote due to his lack of support for
Ukraine in its war against Russia or face untold consequences.””

Again, two elements must be met for this action to qualify as a
violation of the principle of non-intervention: interference with a state’s
internal or external affairs, or reserved domain, through coercive
means.” It is unclear whether satisfying the “results” element is
sufficient to determine unlawfulness, or whether the target state actually
needs to act on such coercive threats to its detriment.”

First, Pakistan’s fact pattern is similar to Nicaragua’s situation on a
broad level: As a result of foreign policy differences related to ongoing
wars in different parts of the world, a U.S. government official
announced that the leader of the adversarial state is no longer fit for
office and must go.” The first element is met for Pakistan based on
Friendly and Nicaragua because a state’s political system, including its
elections, are considered the reserved domain.

The question is: how coercive were these pronouncements? In
Pakistan’s “Lettergate” there is only one U.S. official quoted, a deputy
assistant secretary of state, who even the Pakistani ambassador conceded
probably did not have the authority to make such threats and was likely
acting on instructions from the White House.”” Furthermore, the
bureaucrat’s implicit threats of “isolation” toward Pakistan were made in
private to his Pakistani counterpart days after the Ukraine-Russia war

Press Statement, Matthew Miller, Dep’t Spokesman, State Dep’t, Elections in Pakistan,
https:/ /www.state.gov/elections-in-pakistan (stating claims of electoral fraud should
be fully investigated but prepatred to work with next government); ¢f. Security Alert, U.S.
Embassy & Consulates in Pakistan (Feb. 2, 2024), https://pk.usembassy.gov/secutity-
alert-u-s-mission-to-pakistan-february-22024 (warning travelers internet and telecoms
could be disrupted ahead of elections).

355. See Casar, supra note 11.

356. See supra Parts I and 111 for details on Pakistan’s ‘Lettergate’ controversy.

357. See supra Subsection 11.B.1 and 2 for explanation of elements and purpose.

358. See id. (discussing uncertainty on need for target state to show deprivation or
result from prohibited intervention).

359. See Helal, supra note 45, at 82 (discussing wide range of measures from U.S.);
see also Military and Paramilitary Activities in and Against Nicaragua (Nicar. v. U.S),
Judgment, 1986 1.C.J. § 15 (June 27) (listing U.S. activities in support of contras that
breached international law).

360. See Grim & Hussain, supra note 5 (quoting directly from encoded cable).
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began and Khan was seen in Moscow with Putin.®' The U.S. official’s
private remarks, memorialized by a note-taker at the meeting and sent to
Islamabad to the foreign ministry and prime minister’s office, were
eventually “leaked” to only one news agency, a digital-only American
outlet, and not widely disseminated in mainstream media.’*

The nature of U.S. announcements about coercive measures in
Nicaragua in the 1980s could not be more different: They were
voluminous, explicit, and, once American covert activities became public
knowledge, were delivered from the highest levels of the government and
widely disseminated.”” President Ronald Reagan often referred to contras
as “freedom fighters” and justified their destructive actions directly from
the White House.”* In 1983, Congress enacted budgetary legislation with
specific provisions that funds be used by U.S. intelligence agencies to
directly or indirectly support these paramilitary and military operations
in Nicaragua. Between December 1981 and April 1984, the United States
spent $70 million (or $216 million in today’s money) on its
“comprehensive strategy of coercion,” supporting 10,000 mercenaries in
ten base camps along the Honduran border. **> Some fighters were under
the direct command of U.S. personnel, and it was alleged that they, not
the contras, mined Nicaragua’s ports, attacked its oil facilities, and
conducted overflights over its territory for reconnaissance as well as to
“intimidate.”

In fact, high-level U.S. announcements occurred concurrent with
acts of force in Nicaragua’s territories that killed—and were killing—as
well as maiming and displacing people.”®” The heart of Nicaragna was
about force and intervention; the bulk of Nicaragua’s claims against the
United States, and hence the ICJ’s holdings, centered on allegations that
the United States was using unauthorized armed force, under U.N.
Charter § 2 (4), which are more grave charges than violations of non-

forcible non-intervention.>*®

The “Lettergate” does not present a fact pattern of direct,
unauthorized use of force, but of possible non-forcible intervention

361. See supra IV.1-3 on full sequence of events from meeting to Khan’s ouster.

362. See Pakistan’s King of Chaos’ Imran Kban Keeps Winning Even Bebind Bars, BBC
NEWs, (March 2, 2024) for example of mainstream Western coverage
(https:/ /www.bbc.com/news/wotld-asia-68422821.amp).

363. Nicar. v. US., 1986, 1.CJ. at § q 21, 64 (explaining statements at highest
political level have probative value when they acknowledge unfavorable conduct or
facts of own state, but court still treated with caution).

364. Id at 9 83.

365. Military and Paramilitary Activities in and Against Nicaragua (Nicar. v. U.S.),
Application, 1984 1.C.J. § 15 (Aptil); see also Helal, supra note 45, at 82.

366. Nicar. v. U.S., 1986, 1.CJ. at 1 75, 87.

367. Id. at 9 15, 21.

368. See also Milanovic, supra note 51, at 608 (analysing Nicaragna’s implicit
gradation of stigma).
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given Donald Lu’s ultimatum to remove Khan and his policy toward
Ukraine.”® For some scholars, Russia’s demands that Ukraine abandon
its NATO ambitions also met this first element as Russia “clearly
interfered with Ukraine’s external affairs, since it is the sovereign right of
every state to choose its alliances.””” In “Lettergate,” a demand by a
coercing state that the target state held new elections to remove an
elected leader, whether through a vote of no-confidence (in which a new
round of parliamentary elections would be called) or vote for a general
election, meets the first element of intervention in a state’s internal,
political affairs because Pakistan is a sovereign state with clear
constitutional electoral processes for its people to decide on its premier
and legislators. The question is whether this intervention is unlawful, and
this depends on whether the demand or threat by the U.S. diplomat in
question crosses the threshold from mere pressure or persuasion to
actual coercion whereby the state acts or feels they must act—either way
affecting sovereign “decision-making processes.” *"

Again, according to the published encrypted diplomatic cypher,
which Khan was charged under the Official State Secrets Act for
exposing, a U.S. diplomat, an agent of the White House, privately
delivered the ultimatum to his Pakistani counterpart under the
assumption this would stay privileged and confidential. Contrast this with
U.S Senator Charles Schumer of New York, the Majority Leader for the
controlling Democratic party, who publicly—from his pulpit as one of
the highest-ranking political leaders in Washington—called for new
elections in Israel to replace Prime Minister Benjamin Netanyahu.’”
Schumer said, not only were the Israeli people being “stifled” by a leader
stuck in the past, Israel had “a moral obligation to do better” and it
needed to make “a better effort to protect Palestinian civilians in
Gaza.””” “Israel cannot survive if it becomes a pariah,” Schumer said.’™
A senior Israeli official responded that Israel was aware that “Israel
needed to do more to provide humanitarian aid to Gaza.””” More than

369. See U.S. Congressional Hearing: Donald Lu Dubs Imran’s Cypher Allegation
‘Conspiracy  Theory, Complete Falsechood. Dawn (March 20, 2024),
https://www.dawn.com/news/1822769 (testifying to U.S. House subcommittee on
foreign affairs).

370. See Milanovic, supra note 51, at 611 (making point that first element was met
and whether it violated nonintervention principle depends on second element
coercion).

371. Id. at 626-30 for full explanation on extortion model of coercion.

372. See Rebecca Shabad & Kate Santaliz, Chuck Schumer Calls for New Elections in
Lsrael, Criticizing Netanyahn’s Leadership, NBC NEWS,
https:/ /www.nbenews.com/ politics / congtess/chuck-schumer-calls-new-elections-
israel-criticizing-netanyahus-leader-rcnal43397 (last updated March 14, 2024, 12:18
PM) (reporting that Schumer is highest-ranking Jewish official in the U.S. ever).

373. Id.

374, Id.

375. See Matt Gutman et al., Senior Israeli Official Says U.S. Slow-Walking Aid, Which
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40,000 people in Gaza and about 1,200 in Israel have died since the latest
round of fighting flared up again on October 7, 2023.”"° Meanwhile, the
United States currently provides about $3.8 billion a year to Israel missile
defense systems and military aid each yeat.””

Around the same time as Schumet’s remarks, the Biden
administration explicitly said it would consider “conditioning” military
aid to Israel if it moved ahead with future invasions that further risks
harms to Palestinians.”” But what if the United States does “condition”
Israeli military aid if it does not move forward with new elections, as
demanded? Would Schumer’s call for new elections to replace Israel’s
Prime Minister meet the second element of coercion if it is tied with the
“condition” of military aid? While neither Schumer nor the Biden
administration have intimated such a retaliation as of this writing, the
senior Israeli official quoted above said the United States has recently
been “slow-walking” some military aid to Israel.””

The timing of the report on possible “conditioning” by the Biden
administration adds a wrinkle under “a composite breach” method of
analysis:® The expectation that when separate acts are looked at in a
holistic way or in a totality, they can more clearly bring coercion measures
to the surface.” Does the timing of reports on “conditioning aid” add
to the coercive weight when Israel is currently engaged in heavy
hostilities, has depended on

American military largesse for years, and is relying on it at a most
crucial time? By looking at the totality of acts, an added-on threat
“conditioning” military aid may tip Schumer’s call for new elections into
the threshold of coercion, and thus meet the second element.’™

U.S. Disputes, ABC NEWS (Match 14, 2024, 10:32 PM),
https://abcnews.go.com/International /seniot-israeli-official-us-slow-walking-aid-us-
disputes/story?id=108107192 (quoting anonymous senior Israeli officials as saying U.S.
military aid shipments were slowing down).

376. See Julia Frankel, With Gaza’s Death Toll Over 40,000, Here’s the Conflict by
Numbers, ASSOC. PRESS (Aug. 15, 2024), https://apnews.com/article/israel-hamas-
gaza-war-palestinians-statistics-40000-7ebec13101£6d08fe10cedbf5e172dde (citing
numbers from Israel offices, Gaza’s Health Ministry, and U.N.).

377. See Gutman, supra note at 372 (reporting senior U.S. officials have denied
assertions).

378. See Alexandra Ward & Jonathan Lemire, If Israe/ Invades Rafah, Biden Will
Consider Conditioning Military Aid to Israe/, POLITICO (March 11, 2024, 5:00 PM),
https:/ /www.politico.com/news/2024/03/11/biden-may-condition-aid-for-israel-
after-a-rafah-invasion-00146340 (reporting Biden administration began private
discussions on post-Netanyahu Israel late 2023).

379. Id.

380. See Helal, supra note 45, at 7 (explaining composite breaches are category of
international law violations that looks at separate acts taken for a single purpose).

381. Id

382. See Shabad & Santaliz, supra note 369 (reporting Senate Minority Mitch
McConnell called Schumet’s demand to removal democratically elected leader
grotesque and hypocritical).
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Conversely, even though Russia’s demands to Ukraine that it ceases
ambitions to join NATO might meet the first element of the non-
intervention test, determining whether the second element of coercion is
satisfied becomes more complicated when applying a totality of
circumstances or composite breach analysis. For instance, even though
Russia has carried its demands into the summer of 2024 with its own
ultimatum—it will end its war in Ukraine if Kyiv agrees to forego NATO
ambitions and hand over four of its eastern provinces along the
border’™—is it coercive if Ukraine will soon someday, as NATO’s
newest membet, put American nuclear missiles on its Russian border?**

But through a totality of circumstances analysis of Pakistan, Donald
Lu’s threat that Pakistan would be “isolated” if Khan remained power
could raise his pronouncement to the coercive standard given the timing
and other circumstances at play in the target state.”® For instance, at the
time of the ultimatum, Pakistan’s economy was faltering and it was
carrying more than $100 billion in external debts from various multi-
creditors which it knew it would need to service.”® If the United States
meant “isolation” in terms of economic isolation, with the threat of less
trading opportunities or possible more onerous IMF conditions,”’ then
an implicit threat of isolation could be coercive in nature, affecting its
sovereign decision-making calculus by pushing itself into acts it might
not care to do, when it is being told to do them.

Additionally, while a no-confidence vote had been discussed among
Khan’s opponents prior to Lu’s ultimatum,” the no-trust motion was

383, See Anna Chernova et al., Putin Denands More Land to End Ukraine War, Terms
Kyiv Rejects as ‘Complete Shant’, CNN (June 14, 2024),
https:/ /www.can.com/2024/06/14/curope/putin-conditions-peace-talks-ukraine-
intl/index. (adding Russia’s conditions to final end of war was most detailed since it
began in 2022).

384. See Eric Zuesse, NATO Wants to Place Nuclear Missiles on Finland’s Russian
Border—Finland ~ Says Yes, OrientalReview.org (Oct. 28, 2022),
https:/ /archive.ph/UVyco (noting NATO warheads on Ukraine border would be
closest to Moscow of all its 100 nuclear weapons positioned in Europe).

385. See Helal, supra note 45, at 82 (noting comprehensive acts).

386. See Wotld Bank Group, International Debt  Report 2023, 138
https://documentsl.wotldbank.org/curated/en/099146012112331629/pdf/IDU0eY
59£3£60973404a£f0088210e669¢5f07689.pdf (showing

387. See supra Subsection 11.D.2 (explaining how U.S. uses voting power on IMF,
World Bank to affect friends and foes alike); See Perkins, supra note 17, at 15 (explaining
how most international aid never actually leaves U.S. and descriptions of aid as arsenal
of political-economic weapons to keep developed world indebted); see also Inflation Surges
To Nearly 40 Percent In  CrisissHit  Pakistan, The ECONOMIC TIMES,
https:/ /economictimes.indiatimes.com/news/international /wotld-news/inflation-
sutrges-to-neatly-40-pet-cent-in-crisis-hit-pakistan/articleshow/98037795.cms (last
updated Feb. 18, 2023 01:16 PM) (explaining IMF is demanding such fulfilments before
releasing $11 billion under an already agreed $7 billion deal).

388. See Chaudry, supra note 4 (reporting that talk of no-confidence motion against
Khan began in 2021).
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filed in parliament the very next day despite ample opportunity to
accomplish this in the weeks prior.”” It is reasonable to infer from such
an immediate move that this no-motion vote was indeed the “result” of
Lu’s coercive intervention, on behalf of more powerful, anonymous
powers within the Biden administration. Because this “result” was forced
upon it by the United States, suddenly and against the wishes of the
Pakistani people, chaos continues to reign in Pakistan. Had opposition
leaders possibly chosen to organize a no-confidence vote in their own
time, if at all, without violating constitutional requirements, perhaps the
internal strife—precisely what the non-intervention principle aims to
prevent—would not have turned into political oppression and ever-
increasing totalitarian turning-of-the-screws by the military onto its own

people.

V. CONCLUSION

Pakistan has a potential case against the United States on violation
of the non-intervention principle stemming from “Lettergate,” but its
case—so far—is not nearly as strong as Nicaragua’s situation because of
both the lack of direct use of force as well as explicit threats of direct
force. The burden of proof, showing a causal link between the Lu
ultimatum and the Khan no-trust vote, does indeed remain “exceedingly
difficult,”” particularly the ambiguity surrounding coercive diplomacy.
However, a totality of circumstances analysis suits a fact-pattern like
Pakistan in which there are many “separate acts” the United States has
involved itself with, particularly in fostering relations with its powerful
military and “financial support,” that when taken together may show a
pattern of intervention in violation of the non-intervention principle. In
fact, as influencing states are able to indeed find more success with
evermore “novel” ways to interfere, intervene, or simply meddle in our
digital-media environment without detection, a totality of circumstances
analysis might help establish a pattern of unlawful intervention through
the headlines and digital noise of our day. Additionally, there are steps
that influencing states and target states can take. Influencer states could
consider refraining from “premature recognition” of governments until
election results are properly certified and charges of electoral interference
are investigated. For target states, particularly in the Global South and
developing countries, there must be other financial and economic
solutions to mitigate the double-edged sword of multi-credit or
government-to-government aid, which ironically renders developing
states vulnerable to coercion in the first place.

389. See Grim & Hussain, s#pra note 5 (teporting on no-confidence motion filed
day after meeting).

390. See Helal, supra note 45.



